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PUBLIC HEARING NOTICE
CONDITIONAL USE PERMIT
PARCEL PP-102-A-3 (5.14 ACRES)
Public notice is hereby given that the Snyderville Basin Planning Commission in accordance with section
10-2-11 of the Snyderville Basin Development Code will conduct a public hearing to discuss a Conditional
Use Permit for a Bed and breakfast inn in the Rural Residential (RR) Zone.
Tuesday March 10, 2020
Beginning at 4:30 p.m.
Sheldon Richins Building (Summit County Library)
1885 W Ute Blvd.
Park City, Utah 84098
This permit application requests approval of the Conditional Use Permit for an 8-room Bed and
Breakfast in the former Colby School building on the Colby/Snowed Inn site. A Bed and Breakfast is a
Conditional Use in the Rural Residential Zone. The proposal maintains the same footprint of the existing
main Colby structure.

For further information, please contact Ray Milliner, at the Summit County Department of Community
Development, P.O. Box 128, 60 North Main Street, Coalville, Utah 84017; call at (435) 336-3118; or email
at rmilliner@summitcounty.org. To view the Staff Report available after March 6, 2020 please visit:
www.summitcounty.org
Pursuant to the Americans with Disabilities Act, individuals needing special accommodations during this
meeting should notify the Summit County Department of Community Development at (435) 336-3123
prior to the meeting.
Posted: February 28, 2020
Published: February 29, 2020 - Park Record

COMMUNITY DEVELOPMENT DEPARTMENT - PLANNING DIVISION
P.O. BOX 128
60 NORTH MAIN STREET
COALVILLE, UT 84017
PHONE (435) 336-3124 FAX (435) 336-3046
WWW.SUMMITCOUNTY.ORG
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1745 Sidewinder Drive
Park City, Utah 84060
(435) 649.2525
f (435) 649.5959

March 5, 2020
VIA ELECTRONIC MAIL:
Snyderville Basin Planning Commission
Ray Milliner, rmilliner@summitcounty.org
601 North Main Street
PO Box 128
Coalville, UT 84017
Re:

Record Regarding Proposed Redevelopment of the Colby School

Dear Mr. Milliner:
I represent several families who live in the three neighborhoods that surround the Colby School
land. I will be submitting a letter to the Snyderville Basin Planning Commission tomorrow afternoon that
demonstrates why the currently pending application for a Conditional Use Permit to redevelop the Colby
School as a commercial establishment consisting of eight guest rooms plus an apartment for an onsite
manager should be denied. Because of the contentious history of land use planning regarding this particular
property, I feel it is important to ensure that a complete record of the evidence that was previously presented
to the Snyderville Basin Planning Commission and the Summit County Council is available for review. I
am therefore submitting the entire record that was presented to the Summit County Council in January and
February of 2018 for consideration and reference with regard to the current conditional use permit
application. I ask that you please make these documents part of the record. I will copy you on my letter
outlining my position on the current application tomorrow.
Thank you in advance for your attention.
Very truly yours,
WRONA DUBOIS, PLLC

Joseph E. Wrona
Enclosures via Dropbox (see below)

Park City | Deer Valley | Heber City
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Record Regarding Proposed Redevelopment of the Snowed Inn Parcel
March 5, 2020
Page 2 of 2
•
•
•
•

•

•

February 21, 2018 Colby School Record (#1-2097 etc.)
Notice of Appeal of Approval of Conditional Use Permit Hotel and Associated Used at Snowed Inn
Building; PP-102-A-3 (December 22, 2017)
Appeal of Approval of Conditional Use Permit Hotel and Associated Uses at Snowed Inn Building; PP102-A-3 with Exhibits A-S (January 17, 2018)
Appeal of Approval of Conditional Use Permit Hotel and Associated Uses at Snowed Inn Building; PP102-A-3: Supplemental Brief of Two Creek Subdivision and Brookside Subdivision Appellants with
Exhibits A-G (February 21, 2018)
Appeal of Approval of Conditional Use Permit Hotel and Associated Uses at Snowed Inn Building; PP102-A-3: Rebuttal Brief of Two Creek Subdivision and Brookside Subdivision Appellants (February 26,
2018)
Park West Preservation Coalition, Inc., Andrew Levy, et al. v Hoffvest, LLC, Findings of Fact and
Conclusions of Law and Order, Summit County Council, Summit County, State of Utah, dated April 4,
2018.

Type

text
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here

Joseph E. Wrona
wrona@wdlawfirm.com
1745 Sidewinder Drive
Park City, Utah 84060
(435) 649.2525
f (435) 649.5959

March 6, 2020
VIA EMAIL:
Snyderville Basin Planning Commission
Thomas Cooke, tcooke@summitcounty.org
Ryan Dickey rdickey@summitcounty.org
Joel Fine, jfine@summitcounty.org
Canice Harte, charte@summitcounty.org
John Kucera, jkucera@summitcounty.org
Crystal Simons, csimons@summitcounty.org
Malena Stevens, mstevens@summitcounty.org
Ray Milliner, rmilliner@summitcounty.org
Jennifer Strader, jstrader@summitcounty.org
Tiffanie Robinson, trobinson@summitcounty.org
Margaret Olsen, molsen@summitcounty.org
601 North Main Street
PO Box 128
Coalville, UT 84017
Re:

Application for Conditional Use Permit re: the Colby School Site

Dear Snyderville Basin Planning Commission:
The parcel of land that is commonly referred to as “the Colby School” is zoned for rural
residential use, i.e., one single-family residence per 20 acres. This restrictive zoning designation
was imposed upon the Colby School parcel many years ago for the express purpose of bringing
that land into conformity with the three residential neighborhoods that surround the Colby School.
The Summit County Council has confirmed this fact in its Findings of Fact and Conclusions of
Law issued on April 4, 2018 (“the 2018 Colby School Ruling”). See Exhibit A.
In the 2018 Colby School Ruling, the County Council concluded that although the Colby
School building had been permitted, designed, constructed and operated as a small hotel with a
restaurant in the late 1980s and 1990s, none of that was permissible any longer because: 1) the
subsequent RR zoning had converted the previously permitted commercial building and
commercial use to nonconforming status; and 2) the property owner had abandoned all the
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commercial uses that were identified in the ‘Class II Permit’ that permitted the construction and
operation of the ‘Snowed Inn.’ See id. The Council also confirmed in the 2018 Colby School
Ruling that any future applications for permits to use the Colby School land must be administered
with the goal of extinguishing any remaining nonconforming uses of the land. See id. at P. 13, 16.
These aspects of the County Council’s 2018 Colby School Ruling govern the consideration of the
current application for a conditional use permit.
The current application seeks permission to use the Colby School Building and surrounding
land as a commercial nightly lodging establishment consisting of eight guestrooms that will be
managed by an on-site ‘caretaker’ who will live in an undefined ‘unit’ inside of the commercial
building. The application also seeks permission to conduct outdoor events until 9 p.m. at night,
and it tacitly seeks permission to continue using the nonconforming outbuildings to operate nonconforming commercial activities in those buildings.

This is not a description of a ‘Bed and

Breakfast Inn’ as that term is defined in the Snyderville Basin Development Code (the “Code”).
See Code § 10-11-1. It is instead a description of what is commonly referred to in the hotel industry
as a ‘boutique hotel’ and what is defined in the Code as a “Hotel.” The Code defines a ‘Hotel’ as
“an establishment containing sleeping rooms for the temporary occupancy of guests” and that can
also include accessory facilities such as “a lobby, meeting rooms, recreation facilities, group dining
facilities and/or other facilities or activities customarily associated with hotels.” See Code § 10-111 (Defining ‘Hotel, Motel or Inn”).
In contrast to the definition of a ‘Hotel,’ the Code defines a ‘Bed and Breakfast Inn,’ as an
actual residence wherein the owner of the residence physically resides. The verbatim definition of
“Bed and Breakfast Inn” in the Code reads as follows:
BED AND BREAKFAST INN: An owner occupied residence in which up
to eight rooms are rented for overnight lodging to travelers, and where one or
more meals is provided to the guests only, the price of which may be included
in the room rate.
Code §10-11-1 (emphasis supplied). By requiring a B&B to be an actual residence in which the
owner resides is what brings B&B use within the intended purpose of RR zoning, which is described
in the Code as follows:

2
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The intended purpose of the rural residential zone district is to allow
existing residential uses to remain, allow the construction of new singlefamily dwelling units to be constructed on legally platted lots . . . and permit
residential uses to be developed with the specific provisions of such
previously approved [low impact] agreements.”
Code § 10-2-4 (emphasis added). This explains why Summit County Assistant Attorney Jami
Brackin stated the County’s position commented on May 1, 2013 to be:
[The Snowed Inn Parcel] is in the County and they [the County Council]
are not very interested in any sort of commercial project. It is zoned
rural residential which means 1 single family house.
See Email from J. Brackin to J. Wrona dated May 1, 2013 (Ex. B).
With these points in mind, and or the reasons set forth below, the current application for a
conditional use permit to expand the uses of the Colby School parcel should be denied.
1.

The Application Fails to Satisfy the ‘Residence’ Requirement.

The existing Colby School building is not a residence. The original building plans for the
building demonstrate that was built as a hotel with a large lobby, meeting rooms, and other
facilities customarily associated with hotels.

See Snowed Inn Building Plans (Ex. C).

Consequently, the building itself is now a nonconforming structure on RR zoned land.
The degree to which the building’s design is at odds with the RR zoning, and the harm that
nonconforming design causes, was amply demonstrated in 2017 when the current owner illegally
used the building as a dormitory for over fifty (50+) people at a time who paid monthly rent to sleep
in steel-framed bunk beds that lined the interior walls of the building. See Salt Lake Tribune dated
March 18, 2017 (Ex. D). The County Council thought enough of this particular violation to
explicitly identify it in the 2018 Colby School Ruling. See 2018 Colby School Ruling at P. 8,
¶ 24. Before the building can qualify for a B&B permit, it must first be redesigned as an actual
residence.
2.

The Application Fails to Satisfy the ‘Owner Occupancy’ Requirement.

Converting the Colby School building from a commercial building into an actual residence
is not the only prerequisite to qualifying the Colby School parcel for use as a Bed and Breakfast Inn
site. A second requirement is that the owner of the property must begin living in the residence that
is constructed on the property; otherwise, the use of the property for nightly lodging falls under the

3
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Code’s definition of a ‘hotel.’ See Code § 10-11-1 (definition of “Hotel” and “Bed and Breakfast
Inn”).
The ‘owner’ who must live in the Colby School building if it operates as a B&B is currently
Andrew Hoffman. Mr. Hoffman acquired the Colby School using an entity called ‘Andrew
Hoffvest, LLC,’ and he then removed his first name from his LLC and redeeded the property to it
as the renamed ‘Hoffvest, LLC.’ The trust deed that Mr. Hoffman allowed to be recorded against
the Colby School confirms that he remains the sole member/manager of Hoffvest, LLC. See Trust
Deed Excerpt with Second Home Rider (Ex. E). Andrew Hoffman is the only human being who
sufficiently qualifies as the ‘owner’ of the property to satisfy the Code’s ‘owner occupancy’
requirement that is a condition to allowing an RR zoned residence to be operated as a Bed &
Breakfast Inn. Unless and until Hoffvest, LLC submits an application that includes a requirement
that Mr. Hoffman actually live in the Colby School Building, the building cannot serve as the site
of a bed and breakfast inn.
3.

The Application Impermissibly Seeks Approval to Install a ‘Caretaker Unit’
in the Commercial Building.

The application seeks permission to construct a ‘caretaker unit’ in the existing commercial
building. Because the Colby School building is a nonconforming commercial structure, permitting
the construction of a caretaker unit in the commercial building constitutes an expansion or
enlargement of a non-conforming structure. This violates Section 10-8-1(C) of the Code, which
states that “a nonconforming commercial or industrial structure . . . shall not be enlarged in any
way, unless it conforms to the provisions contained in this title.” See Code § 10-8-1(C). Because
the Colby School property also consists of several nonconforming outbuildings in which multiple
nonconforming uses occur, permitting a maintenance or managerial employee to live on the
property constitutes an enlargement or expansion of the nonconforming uses. This violates the
County Council’s overarching goal of eliminating nonconforming uses. To put it simply, the
Colby School building cannot be modified to create employee housing, and the Colby School
parcel cannot be used to house employees that devote time to nonconforming uses.
4.

The Application Fails to Extinguish the Existing Nonconforming Uses.

In the 2018 Colby School Ruling, the County Council specifically directed the Snyderville
Basin Planning Commission to pursue the “the ultimate goal of retiring the nonconforming use or
4
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bringing it into compliance with the existing land use regulations.” See 2018 Colby School Ruling
at P. 13. The Council also reminded the Planning Commission that “Summit County desires that
such [nonconforming] uses not be enlarged or expanded, and that they be extinguished over time or
brought into compliance with the current version of Summit County’s land use regulations.” See id.
at P. 16. Consequently, all of the current nonconforming business uses of the property, including
the commercial yoga, pilates and fitness businesses that are being operated out of nonconforming
outbuildings on the property, must be extinguished as part of any permit to convert the property to
use as a Bed and Breakfast Inn. Similarly, all of the nonconforming outbuildings located on the
property must be converted to residential use or demolished and removed as a condition precedent
to allowing the property to be used as a residential B&B.
The current application not only fails to propose the extinguishment of these nonconforming
uses, it actually asks the Planning Commission to expand the nonconforming uses of the Property to
allow for outdoor commercial activity to occur up until 9:00 pm every night. On this RR zoned
property, there should be no commercial activity occurring outdoors at any time of day or night.
CONCLUSION
The Code states in Chapter 10 that “No conditional use permit shall be approved unless the
applicant demonstrates that the use is in accordance with the general plan.” Code § 10-3-5(b)(1).
The general plan is implemented through the Code. See Snyderville Basin General Plan, Chapter 1
(“Role of the General Plan and Development Code”). Consequently, the Code is the expression of
the General Plan. If a permit application fails to satisfy the Code, the proposed use fails to comply
with the General Plan.
Chapter 10 of the Code also states that “No conditional use permit shall be approved unless
the applicant demonstrates that the use conforms to applicable provisions of the [Code].” See Code
§ 10-3-5(b)(2). The proposed use fails to conform to the Code because it fails to require the creation
of an actual residence that is occupied by the property owner, and it impermissibly seeks to enlarge
and expand non-conforming commercial uses, including the installation of a “caretaker unit” in the
abandoned Colby School building.
Chapter 10 of the Code states that “No conditional use permit shall be approved unless the
applicant demonstrates that the use is compatible with the existing neighborhood character and with

5

030

the character and purpose of the applicable zoning district.” See Code § 10-3-5(b)(5). The Colby
School parcel is zoned Rural Residential, and there is nothing residential about the proposed use.
The proposed use of the property is essentially a proposal to add a boutique hotel to the portfolio of
other nonconforming uses of the property that the County Council has directed the Planning
Commission to phase out.
The Colby School parcel is surrounded on three sides by residential neighborhoods, and the
County Council has directed the Planning Commission to shape its planning decisions for the Colby
School parcel pursuant to the goal of extinguishing the nonconforming uses and bringing the
property into compliance with its Rural Residential zoning and with the surrounding neighborhoods.
The current application is directly contrary to that goal.
In summary, the Colby School parcel can only be permitted to operate as a B&B if: 1) the
Colby School building is reconstructed as a residence; 2) the owner of the property begins living at
that residence; 3) all the currently nonconforming uses of the Colby School parcel are extinguished,
and; 4) all commercial outdoor activities are prohibited. If the property owner will submit an
application for a B&B conditional use permit that meets these criteria, my clients will gladly support
that application.

Respectfully Submitted,
WRONA DUBOIS, PLLC

Joseph E. Wrona
Encl. Exhibits A-E (via Dropbox)
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Noce is her eby given that the
Snyderville Basin Planning Commission
will meet in regular session
Tuesday, March 10, 2020
Locaon : Sheldon Richins Building - Auditorium, 1885 West Ute Boulevard, Park City, UT 84098

AGENDA
Agenda items may or may not be discussed in the order listed.

4:30 PM Regular Session

1. Public input for items not on the agenda or pending applications.
2. Discussion and possible action regarding the proposed Conditional Use Permit for the
Mountain Life Church Expansion and Parking Lot; Parcels SS-33-B-2-A-X and SS-33-B-2; Dave
Morse, Applicant. - Tiffanie Northup-Robinson, Senior Planner CLICK HERE FOR STAFF
REPORT
3. Public hearing and possible action regarding a Conditional Use Permit for a Minor Public
Facility in the Rural Residential (RR) Zone; 3655 North Highway 224; Parcel PP-117-C;
Mountain Trails, Applicant. – Ray Milliner, Principal Planner CLICK HERE FOR STAFF
REPORT
4. Public hearing and possible action regarding a Conditional Use Permit for an 8-room Bed and
Breakfast in the former Colby School building; Parcel PP-102-A-3; Hoffest, Applicant. – Ray
Milliner, Principal Planner CLICK HERE FOR STAFF REPORT
5. Approval of Minutes; October 8, 2019, October 22, 2019

DRC Updates
Commission Comments
Director Items
Adjourn

A majority of Snyderville Basin Planning Commission members may meet socially a. er the meeng. If so , the
locaon will be announced b y the Chair or Vice-Chair. County business will not be conducted.
032

To view staﬀ reports available a er Friday, March 6, 2020 please visit:
hp://w ww.summitcounty.org

Individuals needing special accommodaons pursuan t to the Americans with Disabilies Act regarding this mee ng
may contact Vicki Geary, Summit County Community Development Department, at (435) 615-3123.

Posted:

March 6, 2020

Published: March 7, 2020 - Park Record
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Patrick & Ray:
I am a customer of Emma Worsely’s Harvest and Good Movement Studio businesses. I personal
love the amenities this individual has brought to Park City, Utah, and frequent them often. They
are unique, well run, and quality businesses. With your approval of Item #4 on Tuesday, March
10th’s Planning Commission Agenda, Parkites will have the opportunity to see another of her
visions brought to life. I fully support the Colby School Bed and Breakfast Application, and look
forward to being a customer!
Thank you for your time and attention….
Sincerely,
Kristen Pearson
Summit County Resident
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STAFF REPORT
To:
From:
Date of Meeting:
Type of Item:
Process:

Snyderville Basin Planning Commission
Ray Milliner, County Planner
March 10, 2020
Conditional Use Permit – Public Hearing, Possible Action
Administrative Review

RECOMMENDATION: Staff recommends that the Snyderville Basin Planning Commission
review the proposed Conditional Use Permit, conduct a public hearing and approve the
proposed Bed and Breakfast Inn per the findings of fact, conclusions of law and conditions of
approval in this staff report.
Project Description
Project Name:
Applicant(s):
Property Owner(s):
Location:
Zone District:
Parcel Number and Size:
Type of Process:
Final Land Use Authority:

Colby School CUP
Hoffvest LLC
Hoffvest LLC
3370 North Hwy 224
Rural Residential (RR)
Parcel PP-102-A-3 (5.14 ACRES)
Administrative
Snyderville Basin Planning Commission

Proposal
The applicant is requesting Planning Commission approval of a Conditional Use Permit for a Bed
and Breakfast Inn in the Rural Residential (RR) Zone. The applicant proposes to renovate the
existing Colby School building to create 8 guest rooms and 1 caretaker room. No expansion of
the footprint of the building is proposed. No additional buildings on site are proposed. No
expansion of the existing parking area is proposed.

Colby School
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Vicinity Map

Background
The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224. The site was originally
developed as a small hotel (the Snowed Inn) with associated restaurant and accessory uses in
1985. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School). In 2008, the school left the site, and it has been vacant ever since.
Access to the property is through a gate entry from HWY 224. There is a platted but
unimproved access right-of-way in the rear of the site from North Village Rim Road in the Park
West Village Plat A subdivision. The site is generally located in a residential area with Park West
Village to the north, Brookside Estates to the south, Two Creeks Ranch to the east and the
Canyons Specially Planned Area (SPA) across HWY 224 to the west.
On December 12, 2017 the Planning Commission approved a conditional use permit for the
following:
•

Renovation and addition to the existing main building – 15 rooms in the old section 24
2
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•
•
•
•
•
•
•
•

rooms in the new section for a total of 39 rooms (approximately 24,000 square feet
total).
Construction of 3 Cabin style rooms (1,800 square feet total).
Yoga/Pilates studio: 3,872 square feet in a new building.
Fitness studio: 1,925 square feet in a new building.
Restaurant/bar: approximately 5,054 sf in a new building.
Retention of the existing garage on the north side of the property (1,000 square feet).
Retention of the existing barn building on the east side of the property behind the main
structure (3,260 square feet).
Demolition of the small accessory buildings located on the south side of the main
building.
Expansion of the existing parking area to 130 spaces.

The December 2017 approval was appealed, and on April 4, 2018 the County Council reversed
the Planning Commission approval and denied the permit.
CURRENT REQUEST/PROCESS
The applicant is requesting a CUP for a Bed and Breakfast Inn in the Rural Residential (RR) zone.
Chapter 10-2-10 Use Table of the Snyderville Basin Development Code shows Bed and Breakfast
Inns as a CUP in the RR zone.
The following structures are currently on site:
•
•
•

Main Colby Structure – 10,800 square feet
Barn – 3,200 square feet
Storage buildings (2) – 2,900 square feet

No expansion of these buildings is proposed, and no new structures are proposed as part of this
application. If approved, the applicant plans to renovate the main Colby structure to
accommodate 8 guest rooms 1 owner residence and a kitchen. The existing parking area will
remain and be restriped. The existing barn and accessory buildings received a Low Impact
Permit for a Pilates/fitness studio in 2016. No changes to this LIP are proposed.
OWNER OCCUPANT
The Development Code defines a Bed and Breakfast Inn as:
“BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8) rooms
are rented for overnight lodging to travelers, and where one or more meals is provided
to the guests only, the price of which may be included in the room rate.”
3
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Key to this definition is the requirement that the use be “owner occupied.” In this case, the
property is owned by an LLC. As part of its review, staff and the applicant requested
information from the County Attorney’s office regarding how the applicant would meet this
requirement.
The Attorney’s Office referred staff to a CUP application from 2013 called the Silver Moose
Ranch CUP located at 320 Snows Lane. In this case, the applicant was requesting approval of a
CUP for a Bed and Breakfast, but the owner of the property did not live on site. The owner had
created an LLC with a “management agreement” that listed two individuals (who did live on
site) as partners in the operation. It listed how the operation would be run, what rent the live-in
operators would pay and how operational profits would be divided. There was a clause in the
management agreement that stated the owner would maintain 100% ownership of the
property.
The application was reviewed by the Snyderville Basin Planning Commission and denied based
on ownership, water, and access issues. The application was appealed to the County Council.
The Council reviewed the application and made the finding that the Development Code had no
specific definition of what “owner occupied” meant, but that:
1. A Bed and Breakfast Inn was also a “Nightly Rental”
2. A nightly rental does not require a development permit but does require a business
license.
3. Chapter 3 of the County Code defines “Nightly Rental” as any premises where any
portion is rented or otherwise made available to persons for transient lodging purposes
for a period less than thirty (30) consecutive days, including condominium project,
single-family residence, time-share project or condotel
4. Chapter 3 of the County Code defines “Owner” as “a person who holds legal and/or
equitable title to the nightly rental or condotel”
The Council found that because the use required a business license as a nightly rental, then the
definitions of nightly rental and owner would apply in this case, which means the owner must
hold a legal and/or equitable title to the property.
The Council concluded that the management agreement between the property owner and the
onsite managers did not constitute legal and/or equitable title for the purpose of ownership of
the property, rather it was more of a contract and therefore did not meet the minimum
standard for “owner occupied.” The Council stated:
“SMR does not currently meet the definition of “owner occupied” for purposes of the
Code. For SMR to qualify, Mr. Kelley needs to convey to SMR title to the property,
together with the rights to the access right-of-way granted by the 1988 deed and water
4
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right 35-8439, in the form of fee simple, fee simple determinable, tenancy in common,
or other legal or equitable title.”
Nonetheless, the Council reversed the Planning Commission denial with the following condition
of approval:
“SMR must have a deeded ownership interest in the Property, including in the access
right-of-way granted pursuant to the 1988 Deed and in Water Right 35-8439, which
cannot be simply a leasehold interest. SMR has sixty (60) days from the date hereof to
satisfy this condition by producing evidence of such to the County Attorney. SMR may
not operate the “Bed and Breakfast Inn” until this condition has been satisfied. If SMR is
unable to satisfy this condition within the time period prescribed, this CUP shall be null
and void.”
To date, the applicant has not determined who will be the person or persons who occupy the
building. Staff has included a condition of approval that prior to the issue of a business license,
the applicant will need to demonstrate that the person or persons occupying the business
meets the definition of owner occupied as defined above.
ANALYSIS
The Planning Commission may approve, approve with conditions, or deny a conditional use
based upon written findings of fact according to each of the following standards. It is the
responsibility of the applicant to provide written and graphic evidence demonstrating
compliance:
Standard 1: The use is in accordance with the General Plan. COMPLIES
Analysis: The enabling language for all development in the Snyderville Basin Planning
District originates in the Snyderville Basin General Plan.
OBJECTIVE D of Chapter 2 states: Ensure future development is well designed and
appropriately located.
The Planning Commission originally approved a Bed and Breakfast Inn on the property in
1985. The use was changed to a school in 2000 and then abandoned in 2008. It sits
across HWY 224 from the Canyons Resort which has an entitlement of approximately 8
million square feet of commercial/resort density. It operated as a Small Hotel use and as
a school for approximately 22 years. Although there are residential uses near the
property, staff finds that the proposed project is located on a site that was developed
for the proposed use in 1985 and is directly across HWY 224 from a major destination
resort area. Staff finds the use is consistent with the Snyderville Basin General Plan.
5
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Standard 2: The use conforms to all applicable provisions of this Title, including, but not limited
to, any applicable provisions of this Section and Chapter 4 of this Title, the General Plan, and
State and Federal regulations. COMPLIES
Analysis: Staff review of the application indicates that it meets the minimum
requirements for approval in the Snyderville Basin Development Code.
Code Requirement
1. Environmental
Criteria

2. Critical Areas

3. Open Space
4. Water and Water
Supply
5. Sanitary Sewer
6. Fire Protection

7. Loading and
Unloading

8. Parking
Requirements
9. Transportation
Infrastructure and
Access Design

Analysis
This application was reviewed by Summit Water,
and the Summit County Health Department for
compliance with air and water quality standards
as well as sewage disposal issues. There is
adequate capacity in the existing sewer system
to accommodate the use. Information from the
water provides state that there is enough water
available to accommodate the expansion.
No development is occurring in an area defined
as “critical land” by the Development Code. The
expansion does not encroach into any steep
slopes or wetlands. There is an intermittent
stream running through the property. No
setback is required.
There is no open space requirement. No
expansion of any building on site is proposed.
No change to the existing open space will occur.
The project was reviewed by the Summit Water
representatives. Comments indicate that there
is enough water for the site.
Comments from the sewer provider indicate
that there is enough sewer capacity for the site.
Comments from the Park City Fire Department
state that no additional egress is necessary for
the proposal. They stated that any
improvements to the building fire suppression
system will be reviewed as part of the building
permit process.
All public access, deliveries and employee access
will be from the front entry from HWY 224.
Review from the Engineering Department
indicates that this configuration is appropriate
for the site.
No changes to the existing parking area are
proposed (except for restriping).
In 2017, the developer submitted a traffic study
to the Engineering Department for the larger
and more impactful use. No issues or concerns

Finding
COMPLIES

COMPLIES

COMPLIES
COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES
COMPLIES
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10. Public Utilities
11. Mail Delivery
12. Solid Waste and
Recycling
13. Snow Removal and
Storage
14. Police and Security
15. Parks, Trails, and
Trailheads
16. ADA Access

17. Special Site Design
Requirements
18. Architectural
Regulations for All
Structures
19. Landscape
Regulations

20. Lighting Regulations

21. Height Regulations

were raised at that time. Because this use is
significantly smaller, a determination was made
that a new study was not required.
All necessary public utilities are available on site.
Mail delivery will remain as currently provided.
Garbage collection will remain in an existing
area in the rear.
Snow storage will remain on site. There is
enough room for snow storage on site.
No issues were raised by the Sherriff’s Office.
The project was reviewed by the Snyderville
Basin Recreation District who indicated that it
will not interfere with any existing or proposed
recreation amenities in the area.
Prior to the issue of a building permit, the
project will be reviewed by representatives from
the building Department for compliance with all
ADA requirements.
No special site design requirements are
necessary above those required by chapter 4 of
the Development Code.
No external changes to the existing buildings are
proposed.
The applicant has submitted a landscape plan
that is compliant with the requirements of the
Development Code. Staff will physically inspect
the landscaping for compliance after it has been
installed but before the issue of a certificate of
occupancy.
The applicant has submitted a compliant lighting
plan. Prior to the issue of a building permit, staff
will review the final lighting plan for compliance
with the standards in the Code, and physically
inspect the lighting for compliance after it is
been installed but before the issue of a
certificate of occupancy.
The zone height is 32 feet above established
grade. No changes to the existing buildings are
proposed. The existing building is one story,
approximately 20 feet tall.

COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES

Standard 3: The use is not detrimental to public health, safety and welfare. COMPLIES AS
CONDITIONED
7

Colby School
041

Analysis: There have been significant concerns raised by the public relating to potential
impacts from the site. The applicant has worked with staff to mitigate these issues,
noise, landscaping, lighting, traffic, etc. Staff has included conditions of approval to
mitigate these issues.
Standard 4: The use is appropriately located with respect to public facilities. COMPLIES
Analysis: All necessary public facilities are available on site, including water, sewer, and
street access. Parking, internal circulation and access have been reviewed by the
Summit County Engineering Department and found to be adequate. The property is
located near public trails, transportation and commercial areas. There is a bus stop
approximately 400 feet from the property, and a paved trail along the front property
line. The McCloud Creek trail runs behind the property approximately 500 feet away.
Standard 5: The use is compatible with the existing neighborhood character and with the
character and purpose provision of the applicable zoning district and will not adversely affect
surrounding land uses. COMPLIES
Analysis: The proposed use is listed as a Conditional Use in the RR zone. There are
several residential units on three sides of the property, who could have negative
impacts from the use (primarily noise and lighting). Because of this, staff is
recommending that the Planning Commission approve conditions of approval to
mitigate the potential impacts of the property.
Proposed conditions of approval address parking, lighting, landscaping, noise, special
events, hours of operation, employee trip generation and emergency access. It is staff’s
finding that if these conditions of approval are adopted, they will mitigate any negative
impacts of the use on surrounding properties.
Recommendation
Staff recommends that the Snyderville Basin Planning Commission review the proposed
Conditional Use Permit, conduct a public hearing and approve the proposed Bed and Breakfast
Inn per the findings of fact, conclusions of law and conditions of approval in this staff report.
Findings of Fact
1. The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224.
2. The site was originally developed as a small hotel (the Snowed Inn) with associated
restaurant and accessory uses in 1985.
3. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School).
4. In 2008, the school left the site, and it has been vacant ever since.
5. Access to the property is through a gate entry from HWY 224.
8
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6. There is a platted but unimproved access right-of-way in the rear of the site from North
Village Rim Road in the Park West Village Plat A subdivision.
7. The site is generally located in a residential area with Park West Village to the north,
Brookside Estates to the south, Two Creeks Ranch to the east and the Canyons Specially
Planned Area (SPA) across HWY 224 to the west.
8. On December 12, 2017 the Snyderville Basin Planning Commission approved a
Conditional use permit for an expansion of the Bed and Breakfast Inn.
9. In April of 2018 the County Council reversed the approval by the Planning Commission
denying the CUP.
10. There are 4 primary structures on site: the main Snowed Inn/Colby structure: a barn and
two storage sheds.
11. No changes to the footprint of these buildings are proposed.
12. No expansion to the square footage of these buildings is proposed.
13. No expansion of the existing parking area is proposed.
14. The applicant proposes to modify the internal portion of the main Snowed Inn/Colby
structure to have 8 guest rooms and 1 owner residence and a kitchen.
15. The County Code defines a Nightly Rental as:
a. A “Nightly Rental” is defined as “any premises where any portion is rented or
otherwise made available to persons for transient lodging purposes for a period
less than thirty (30) consecutive days, including condominium project, singlefamily residence, time-share project or condotel.”
16. A nightly rental requires a business license. A Nightly Rental does not require a
development permit.
17. The Development Code defines a Bed and Breakfast Inn as:
a. “BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8)
rooms are rented for overnight lodging to travelers, and where one or more
meals is provided to the guests only, the price of which may be included in the
room rate.”
18. A Bed and Breakfast Inn is a conditional use in the RR zone. A Bed and Breakfast Inn
does require a Nightly Rental business license.
19. The County Code defines an Owner as:
a. “Owner” is defined as “a person who holds legal and/or equitable title to the
nightly rental or condotel”
20. “Owner occupied residence” is an undefined term in Title 10 of the Code.
21. All public access, deliveries and employee access will be from the front entry from HWY
224.
22. This application was reviewed by Summit Water, and the Summit County Health
Department for compliance with air and water quality standards as well as sewage
disposal issues. There is adequate capacity in the existing sewer system to
accommodate the addition.
23. No development is occurring in an area defined as “critical land” by the Development
Code.
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24. The project was reviewed by the Summit Water representatives. Comments indicate
that there is enough water for the site.
25. The developer submitted a traffic study to the Engineering Department. No issues or
concerns were raised.
26. The developer is allowed a maximum of 94 parking spaces on the property.
27. All necessary public utilities are available on site.
28. Mail delivery will remain as currently provided.
Conclusions of Law:
1. The proposed Conditional Use Permit as conditioned complies with all requirements of
the Snyderville Basin Development Code.
2. The modification as conditioned is consistent with the Snyderville Basin General Plan, as
amended.
3. The use is not detrimental to public health, safety and welfare, as the roads and public
services in the area are enough to accommodate the increase in intensity of the use.
4. The use is compatible with the existing neighborhood character and will not adversely
affect surrounding land uses.
5. The effects of any differences in use or scale have been mitigated through careful
planning.
Conditions of Approval
1. Prior to the issue of a business license by the Summit County Clerks Office the applicant
must demonstrate that the occupant of the Bed and Breakfast Inn has a deeded
ownership interest in the Property, which cannot be simply a leasehold interest. The
applicant may not operate the “Bed and Breakfast Inn” until this condition has been
satisfied.
2. The project shall comply with the Outdoor Lighting Plan as set forth in Exhibit A. All
lighting fixtures shall comply with the lighting standards as outlined in chapter 10-4 of
the Development Code.
3. The project shall keep and maintain the portion of the east side earthen berm located
on the Property.
4. To reduce the likelihood of impacts from noise, the project shall comply with the hours
of operation set forth by county code. In addition, these operation conditions shall
apply:
5. Outdoor events and gatherings shall end by 9 pm.
6. Garbage collection shall be prohibited between the hours of 9 pm and 7 am by contract
with the vendor.
7. All construction activity shall comply with Ordinance 316-A.
8. The project shall be landscaped as set forth in the attached landscape plan.
9. The project shall keep and maintain the east side earthen berm located on the Property.
10
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10. No Parking on 224 or within Park West Village for the project shall ever be permitted.
Attachments
Exhibit A –
Exhibit B –
Exhibit C -

Proposed Site Plan and Architectural Information
Narrative from Applicant
Public Comment
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1
1

LIGHTING NOTES

ALL PROPOSED LIGHTING SHALL MEET OR EXCEED CURRENT
SUMMIT COUNTY DEVELOPMENT CODE REQUIREMENTS.
PROPOSED LIGHTS ARE FOR THOSE LIGHTS THAT ARE
OUTDOORS ONLY AND ANY LIGHTING PROPOSED WITHIN A
STRUCTURE SHALL BE PROVIDED AT THE TIME OF BUILDING
PERMIT APPROVALS.
PROPOSED LIGHTING LOCATIONS ARE APPROXIMATE.
ALL LIGHTS SHALL USE HIGH PRESSURE SODIUM LAMPS. IF
LED FIXTURES ARE USED, A LAMP MATCHING HIGH
PRESSURE SODIUM LAMPS SHALL BE USED IF AVALIABLE.

2
2

ALL FIXTURES SHALL HAVE LAMPS THAT ARE A MAXIMUM 150
WATTS.
ALL FIXTURES SHALL BE A “FULL CUTOFF” VARIETY, WHERE
NO MORE THAN TEN PERCENT (10%) OF THE TOTAL LUMEN
OUTPUT OF THE FIXTURE WILL COME OUT AT NINETY
DEGREES (90°) ABOVE THE HORIZONTAL PLANE OF THE
FIXTURE

LIGHTING PLAN
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Conditional Use Permit
CRITERIA FOR APPROVAL
Former Colby School/Snowed Inn Site
This permit application requests approval of the Conditional Use Permit for a Bed and Breakfast in the
former Colby School building on the Colby/Snowed Inn site. A Bed and Breakfast is a Conditional Use in
the Rural Residential Zone. The site plan attached shows 8 rooms, which are allowed within the
definition of a Bed and Breakfast and maintains the same footprint of the existing main Colby structure.
The current approved Low Impact Permit for the Colby site that allows Commercial Pilates, Yoga,
Meditation, and Fitness use on the site will continue in those previously approved locations (Barn and
Studio).
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Response to CUP CRITERIA FOR APPROVAL:
1. The use is in accordance with the General Plan.
The 2015 adopted General Plan intended to address the existing vested uses on this site. The goals and
policies of the GP for the Canyons/Mixed Use area match the vested uses on this site; including: facilities
and activities necessary to promote a year-round resort and meet the needs of the residents of the
Snyderville Basin are encouraged to be developed in this planning area.

2. The use conforms to all applicable provision of the Development Code, including, but not limited to
any applicable provisions of the Conditional Use Permit Section and Chapter 4 of the Code, the General
Plan, and State and Federal regulations.
Yes, the existing structure meet the codes referenced above.

3. The use is not detrimental to public health, safety and welfare.
No, this application is not detrimental to public health, safety and welfare.
Although the 60’ public right of way still exists at the north end of the property through the Park West
Village area, we are not showing a connection for emergency access in this site plan due to the size and
scope of the use proposed on site. The 8 room project did not warrant an additional emergency access.

4. The use is appropriately located with respect to public facilities.
No public facilities are needed to support the project; other than the 5 lane+ State Highway which can
provide easy access to the site, which is located half way between Park City and Kimball’s Junction.

5. The use is compatible with the existing neighborhood character and with the character and purpose
of the applicable zoning district, and will not adversely affect surrounding land uses.
The local context map, provided as one of our Conditional Use Permit exhibits, shows the entire
surrounding area to this site. From this aerial perspective the variety of uses and intensities for current
conditions are shown.
The first (known) development on this site was the Snowed Inn Bed and Breakfast which went through a
Class II development process in the mid 1980’s. As part of that process the site was analyzed for
compatibility with the immediate adjacent uses which included open space and Park West Village a
single-family and condominium complex at that time. The development that was approved included a
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restaurant and bar, bed and breakfast as well as a significant list of other commercial uses. It was
determined at that time that the approval of the development package did fit the neighborhood
character and purpose of the zone. The Bed and Breakfast was built and operated, along with the
Restaurant with a liquor license; hosting many events, parties, weddings and sleigh rides. In the early
2000’s the property was purchased for the use of a private school, The Colby School, which operated on
site with over 200-300 people daily on the property throughout the school year and then renting out to
events and weddings in the summer months. Since the 1980’s when the initial development was
constructed the site has been used for commercial lodging, restaurant, events and educational (all
commercial) uses only. This property, as a commercial property, has been a part of the neighborhood
fabric for over 30 years and is an established part of the character in itself.
This plan is applying for a Bed and Breakfast use of 8 rooms in the existing “Colby” building in its current
footprint. Modifications to the exterior to provide typical maintenance and improve the cosmetic
condition of the current building would occur (roof repair, paint, window improvements, patching,
sanding, siding work, etc) after CUP approval. No expansion of the current footprint is proposed and the
B and B use is located within the main structure. The 8 room facility will have minor impact to traffic,
noise and overall experience as the site is significantly set back from properties on the west side in Park
West, Two Creeks on the North, and has a large berm in between it and one future residential structure
on the east side.
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MINUTES
SNYDERVILLE BASIN PLANNING COMMISSION
REGULAR MEETING
TUESDAY, MARCH 10, 2020
Sheldon Richins Building
1885 West Ute Boulevard
Park City, UT
COMMISSIONERS PRESENT:
Malena Stevens, Chair
Thomas Cooke
Ryan Dickey
Joel Fine

Canice Harte
John Kucera
Crystal Simons

STAFF PRESENT:
Peter Barnes– Planning & Zoning Administrator Tiffanie Northrup-Robinson- Senior Planner
Jami Brackin- County Attorney
Ray Milliner- Principal Planner
Patrick Putt- Community Development Director Kathy Lewis- Secretary
The meeting was called to order at 4:30 PM.

REGULAR SESSION
1. General Public Input
The public hearing was opened. No comments were made and the public hearing was
closed.
2. Public hearing and possible action regarding the Conditional Use Permit for the
Mountain Life Church Expansion and Parking Lot; Parcels SS-33-B-2; Dave Morse,
Applicant– Tiffanie Northrup-Robinson, Senior Planner
Planner Northrup-Robinson said this application is for an expansion of Mountain Life
Church and the addition of a parking lot. A previous public hearing was held on
February 11, 2020. At that time, a lot of public comment was received. Many, but not
all, of the comments were in favor of the expansion.
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Snyderville Basin Planning Commission
March 10, 2020
Page 2 of 32
At that meeting, there were some outstanding issues. The applicant was asked to work
with Staff in reaching a resolution. Some of the concerns were about engineering items
such as storm drains. Another outstanding item was the expanded parking lot plans.

Included in the packet is an updated memo from Brandon Brady who is an engineer
with the Engineering Department Staff. He felt comfortable with the application
moving forward. The applicant will be able to meet all of the requirements.
Planner Northrup-Robinson said the snow storage plan has been updated. Additionally,
at the last meeting, a request was made for the applicant to enhance or add additional
landscaping. It was decided that increasing the amount of native species would be
more beneficial than other discussed considerations.

Planner Northrup-Robinson said the applicant has proposed to install different lighting
zones. Each zone can be turned on or off as needed. The expanded parking lot will used
on a limited basis, mostly during daylight hours when lighting will not be necessary.
Different zones for lighting will help control the lights.

A request at the public hearing was for the church expansion and the possible school be
processed at the same time. Planner Northrup-Robinson said at this time, the school is
not part of the application. It may or may not be considered in the future. They two
projects are not tied together.

A suggestion was made that shrub willows be planted along the road. This was to
decrease the visual and lighting impacts. Special Service District #3 has requested that
no foliage be planted along the road. Planner Northrup-Robinson noted there is
significant vegetation around the parking lot.
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The following items were agreed to by the applicant:
•

Working hours from 7 a.m. to 7 p.m.

•

Adequate dust control

•

Clean up of construction materials from roads
These items were addressed as part of the construction mitigation plan. The
County has specific guidelines for construction standards.

•

Because of Sunday morning services, it is difficult to restrict snow removal to
daylight hours; however, snow removal is part of the noise ordinance. It will be
held to the same standards as found throughout the Basin.

Planner Northrup-Robinson said that Staff recommends the Planning Commission take
into consideration the comments given at the public hearing, along with Staff’s analysis
found in the Staff Report, and approve the Mountain Live Church expansion and parking
lot as outlined in the Staff Report.

COMMISSION COMMENTS AND QUESTIONS
Commissioner Simons said adding bioswales to the parking lot helps to mitigate her
concerns for the wetland habitat. She appreciates the applicant’s thoughtfulness in
adding this feature.

Commissioner Cooke said his issue is the size of the parking lot and the impact it will
have to the surrounding wetlands. He is uneasy about how this land is being used. This
will be a large parking lot in the middle of wetlands. At the last meeting, he requested
to have a calculation of the wetland versus the upland percentage. Planner NorthrupRobinson showed the site plan and the location of the designated wetlands.
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Commissioner Harte said his comments are also about the parking lot. What is
allowed on the land? Planner Northrup-Robinson said the parcel is zoned rural
residential. It was not a part of the Development Agreement. She said that a parking lot
is a conditional permit in the RR zone. A traffic study was completed. It suggested
having more parking than what is being proposed. Commissioner Harte asked if there
is a standard of what percentage of that land can or cannot be used for development or
parking. Planner Northrup-Robinson said the traffic study comes into play when this
determination is made.

Commissioner Fine asked if any changes have been made to the planned structure
since the last meeting. Planner Northrup-Robinson said no changes have been made to
the proposed structure. Changes were made to the landscaping plan. At the previous
meeting, Commissioner Simons asked if the sidewalk along the back of the parking lot
could be changed to be a soft surface. After review, the County Engineer said he is
comfortable with that. Planner Northrup-Robinson said in addition, the snow storage
has been moved back so that it will not impact the wetlands.

Commissioner Fine asked if the County Engineer agrees with the applicant’s traffic
study. Planner Northrup-Robinson said the traffic study was reviewed by the
Engineering Department. It was determined the findings were sound.

Commissioner Dickey said he likes the inclusion of zoned lighting in the parking lot.
He still has some uneasiness about the lighting, taking into account the size of the lot.
This is of particular concern if a future owner decides to have the lights on every night
of the week. It seems that there should be a reasonable mitigation. Perhaps there could
be a number of nights when the lights could be on. He made the suggestion of no more
than two nights per week, or three nights a month.
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Wade Budge, representing Mountain Life Church, said they like the approach the Staff
took in crafting the conditions. They want to make sure the use of the parking lot is tied
to the events at the church. He quoted condition #12. It states the lighting of the
parking lot will be associated with the events at the church in the hours after sundown.
If there is any a desire to use this for a non-church use, a special permit would be
required. During that process, the lighting would be addressed.

Mr. Budge said that limiting the number of days is difficult because they don’t have a
forecast of how the church is going to be used. There may be a month where they
would need an unusual number of meetings. They don’t want to be in the position that
an amendment would be needed.

Commissioner Dickey asked if there is any number over a certain period of time that
would seem reasonable. Mr. Budge said there probably would be, but they haven’t done
an analysis of what that number would be. He doesn’t think they should be putting an
extra burden on a church by giving a number that isn’t given in the Code. If the parking
lot is being used on a consistent basis for other uses, that would be inconsistent with
their application. Commissioner Dickey said the language may need refining. He
suggested the language states “church events”, not “events at the church.”

Commissioner Dickey asked if the time comes that the building is no longer a church,
would the use of the lights be restricted. Planner Northrup-Robinson said the language
specifies the additional parking lot is intended for church events only. There are two
conditions that specify that parking lot is connected specifically to the church.

Commissioner Dickey said taking into account the character of the community, he
believes the lights on that size of parking lot would be very detrimental. He would like
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to find a way that wouldn’t restrain the current applicant, but would restrict a future
owner from having the lights on seven days a week.

Commissioner Fine asked if they are being consistent with this application. How many
days are other churches allowed to have lights on? Are they being overly burdensome
to the Mountain Life Church? Commissioner Harte responded this is a Conditional Use
Permit. The task for the Planning Commission is to impose reasonable mitigating
measures. Regardless of other CUPs, this is unique to this particular neighborhood.

Attorney Brackin said she agrees with Commissioner Harte. From her memory, the
Church of Jesus Christ of Latter-day Saints has lighting regulations, as does the Temple
Har Shalom, and others. Commissioner Fine said he is concerned they are not being
consistent. Commissioner Harte said it may seem like the Planning Commission is
targeting this mitigation for this particular church, but that is not the case. The
Commission respects all churches and places of worship. The Commission is simply
considering how this applicant may affect the Silver Creek neighborhood.

Commissioner Dickey added that he doesn’t think the Commission is unfairly
targeting a single applicant. When he drives by churches, he has noticed the lights are
not on most nights. Because of that observation, he thinks there is a reasonable number
that the applicant can live with. It would make him feel good that no one could turn the
lights on every night of the week.

Commissioner Simons said during the last couple of meetings, there has been a lot of
discussion about the parking lot and its size. There are indications there will be an
expansion of programming at the church; however, they don’t know the specifics of
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what that will be. Because of the programming expansion, the specifics about the
lighting seem even more important to consider.

Commissioner Cooke said he wouldn’t oppose a motion to establish a certain number
of days the parking lot can be lit, but he doesn’t feel the need to have a set number.
Commissioner Harte said he also would not oppose a number for the lighting, but his
ultimate goal is to support the needs of the community around the church.

Commissioner Kucera said there has been a lot of feedback about the lighting. He
asked if the County has an ordinance that would apply. He noted that a neighbor was
concerned about the time the lights would be turned off. Planner Northrup-Robinson
said there isn’t anything in the Development Code that says all lights have to be turned
off at a certain time. Commissioner Kucera asked Director Putt if he has any input.

Director Putt said Planner Northrup-Robinson is correct; the Code does not designate
any times when lights are to be turned off. He thinks that establishing a number of days
could be considered arbitrary, unless there is a reason that could be justified.

Commissioner Kucera asked about adding hours that the lights can be turned on.
Director Putt said the Commission needs to address any negative consequences. In the
case of the Winter Sport Park and Camp Woodward, a limitation on how late the lights
could stay on was established. This was directed towards the specific uses of the
project. The Commission continued the discussion about the lighting.

Mr. Budge said the use is allowed in the zoning district. They are not proposing to
expand the uses to anything beyond what is allowed. They believe the language
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suggested by Staff covers any reasonable concerns. It ties the use of the lower lot to a
church event. He likes the changes suggested to Condition #10 and Condition #12. .

Mr. Budge said if he were to advise the church, he would tell them to not agree to a
certain number because a number has not been established in the Code. If a number is
desired, he suggested the Commission create a text amendment and send it to the
County Council.

Mr. Budge said there are State and Federal regulations saying that limitations cannot be
imposed upon a church that is not imposed on similar uses. The Code doesn’t impose a
set number. He added the only reason the lights would be on would be for the safety of
those attending the church. They will be regulated by the imposed conditions and that
includes that the use must be tied to churches activities.

Commissioner Kucera said the applicants are doing everything they can to mitigate
the impact of a parking lot. He asked if there is any kind of condition that would make
sense. Attorney Brackin asked the Commission to not set a number of days. She agrees
with Mr. Budge. Utah Code is very clear this is something they should stay away from,
unless it is adopted in the Code. She hasn’t heard an argument about why adopting a
set number of days would mitigate a particular concern.

Planner Northrup-Robinson said she can work on the language if the Commission
would like to have additional language tying a special event to the church. She noted
there may come a time that the County will want to use this parking lot for a special
event, such as the Olympics. They should be careful to not create a future conflict.
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Chair Stevens asked Attorney Brackin if there can be a condition of approval that if the
use of the church changes, the conditional use of the parking lot would be automatically
be reviewed. Mr. Budge said that condition #12 indicates if the church use were to
change, the new use would be obligated to comply with the current applicable lighting
ordinance. Attorney Brackin outlined the options for the Commission. Because the use
of the parking lot is tied with the church, she believes if the use of the building changes,
the parking lot would be reviewed as well.

Planner Northrup-Robinson said the current language requires that any use beyond the
church use, must be approved by Summit County. A special event permit would outline
the use of the lights. Commissioner Dickey asked if there is any number the applicants
would agree to. Mr. Budge said he wouldn’t recommend the applicants accept any
number to limit the use of the parking lot. This would be an arbitrary requirement.

Mr. Budge said they are responding to the comments made at the public hearing by
both the public and the Planning Commission. They have made the condition that the
use of the parking lot has to be tied to the church. Additionally, the applicants have
agreed to have the parking lot gated.

Chair Stevens asked the Commission to give input on what their feelings are after this
discussion. Commissioner Simons said she thinks the language is as good as it can be.
It will limit the use in the foreseeable future. Planner Northrup-Robinson said any
change in the use of the church would automatically call up the parking lot use as well.
Commissioner Dickey said they can revisit this when they update the lighting
ordinance. Whenever they have a large parking lot in a residential area, there should be
mitigating factors established. Chair Stevens said this has been listed as a possible
action. She asked if anyone would like to make a motion.
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MOTION
Commissioner Harte made a motion to approve the Mountain Life Church
Expansion and Parking Lot Conditional Use Permit according to the findings of fact,
conclusions of law, and the conditions of approval, but with the proposed changes
mentioned to conditions #10 and #12. These finding are outlined in the Staff
Report and below. Commissioner Fine seconded the motion. All voted in approval.
FINDINGS OF FACT
1. Parcel SS-33-B-2-A-X, described as 11.0 acres, is zoned Specially Planned Area.
2. Parcel SS-33-B-2, described as 29.01 acres is zoned Rural Residential.
3. According to the current assessor’s parcel information, Mountain Life
Evangelical Free Church of Park City is the owner of record for parcels Parcel SS33-B-2-A-X and Parcel SS-33-B-2.
4. Parcel SS-33-B-2-A-X is subject to the Mountain Life Church Specially Planned
Area and Development Agreement that was approved on December 18, 2000 by
Ordinance 404 and Ordinance 405. All community benefits and open space
obligations remain and are in full effect.
5. The existing church is considered to be a conforming use. Expansion of a
conforming use is reviewed as a Conditional Use Permit.
6. All areas of expansion on Parcel SS-33-B-2-A-X are within the existing developed
areas of the church, parking lot, and septic and drain field areas and do not
encroach on the designated open space areas.
7. According to the Snyderville Basin Development Code 10-2-10, parking lots
within the Rural Residential zone and Parcel SS-33-B-2 are subject to
Conditional Use Permit review.
8. The application for a Conditional Use Permit for the expansion of Mountain Life
Church and parking lot was submitted on November 5, 2018.
9. The proposal includes expanding the existing church from 18,346 square feet to
44,156 square feet.
10. The new parking lot on Parcel SS-33-B-2 will include 254 parking spaces.
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11. The total parking for the existing church site and new parking lot site will have
a total of 351 spaces.
12. A new 1,800 square foot maintenance structure will be constructed in the new
parking lot on Parcel SS-33-B-2 may house a shuttle and maintenance
equipment, including but limited to, snow removal and landscaping equipment.
CONCLUSIONS OF LAW
1. The proposed Mountain Live Church Expansion and Parking Lot Conditional Use
Permit, as conditioned, complies with all requirements of the Snyderville Basin
Development Code.
2. The proposed use, as conditions, is consistent with the Snyderville Basin General
Plan, as amended.
3. The proposed use conforms to all applicable provision of this title, including, but
not limited to, and applicable provision of the Section and Chapter 4 of the
Snyderville Basin Development Code, and the Snyderville Basin General Plan,
and State and Federal regulations.
4. The proposed use is not detrimental to public health, safety and welfare, as the
roads and public serviced in the area are sufficient to accommodate the increase
in intensity of the use.
5. The use is appropriately located with respect to public facilities.
6. The propose use, as conditioned, is compatible with the existing neighborhood
character and will not adversely affect surrounding land uses.
CONDITIONS OF APPROVAL
1. Staff shall review and approve all final landscaping plans for the site; including
plat type, size, number, location, and method of irrigation and verify that they
comply with the Snyderville Basin Development Code
2. The Staff shall review and approve the lighting plan for the site; including
building, parking area, and parking pole fixture type, number, location and cut
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sheets, and photometric information for complete compliance with Section 4.22
of the Code, prior to issuance of a building permit.
3. As part of the building permit review, a complete set of stamped architectural
drawing must be submitted to verify the proposed expansion, garbage and
recycling facility and the 1,800 square foot maintenance shed in the new lower
parking area meets the height requirements and architectural standards of the
Code.
4. A detailed Development Improvement Agreement (DIA) shall be submitted to
and approved by the County Engineer. This will also require sufficient bonding
for all infrastructure improvements, landscaping, and re-vegetation. This plan
must clearly denote the phasing plan for the project and triggers for
landscaping and re-vegetation if the construction does not commence on the
phases within the specific allotted time frame. This agreement shall be
approved and recorded, prior to issuance of any development permit.
5. A construction mitigation plan that is compliant with Ordinance 714 and a
storm water pollution plan compliant with Ordinance 381 shall be submitted
and approved, prior to approval of a building permit.
6. All construction must comply with hours of operation as outlined in Summit
County Code 5-3-9.
7. All necessary construction plan and inspections fees must be paid to the County
Engineer, prior to issuance of any permits.
8. All service provider conditions shall be met to the provider’s satisfaction, prior
to issuance of any development permits.
9. Any permitting required by the Army Corp of Engineers must be obtained prior
to any work within the delineated wetlands for driveway access to the lower
parking lot and construction of the boardwalk to access the church from the
lower parking lot.
10. The use of the parking lots shall be in connection with church events only,
unless otherwise approved through a special permit, granted by Summit County.

068

Snyderville Basin Planning Commission
March 10, 2020
Page 13 of 32
11. The two access points to the southern parking lot shall be gate controlled to
prevent unauthorized use.
12. Lighting for the parking lot shall be activated in connection with church events
during the hours after sundown. Automatic daily lighting is prohibited.
Lighting in the parking lots will be operated in multiple zones with controls to
utilize the minimum amount of lighting necessary during these events.
13. MLC shall provide interpretive signage along the pedestrian walkways and at
the edge of the parking area to highlight the existence of existing wetland
habitat and species and to describe the use and function of bio-swales providing
pretreatment and retention of storm water before it is released into the
wetlands. Only native species will be utilized in planting the designed bioswales.
14. Modification to the layout of the southern area of the parking lot resulting from
the development of Church Street may be approved administratively and not
require an amendment to the Conditional Use Permit.
•

MOTION CARRIED (7-0)

3. Public hearing and possible action regarding a Conditional Use Permit for a Minor
Public Facility in the Rural Residential (RR) Zone; 3655 North Highway 224;
Parcel PP-117-C; Mountain Trails, Applicant- Ray Milliner, Principal Planner
Planner Milliner said this application is for a Conditional Use Permit. The property is
located at 3655 North Highway 224. A slide was shown of the vicinity map. The
property was highlighted in yellow. St. Mary’s Catholic Church is directly across the
street. The application is for an office for the Mountain Trails Foundation and Summit
Lands Conservancy.
Planner Milliner said a public facility is a conditional use in the Rural Residential zone.
Section 10-11-1 of the Development Code gives a definition of a minor public facility
and a quasi-public use. He read the Code, which was found in the Staff Report. No
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changes to the building are being proposed. This is a single family home. The building
will require some renovations, but no expansions.
Planner Milliner said that Staff’s review of the application found that it meets the
minimum required standards. Staff recommends the Planning Commission review the
information in the Staff Report, conduct a public hearing, review the public comments,
and vote to approve the CUP as outlined in the Staff Report.
The property owner, Pauline Ivers, said she feels this is a perfect use for the property.
The location of the house is along Highway 224. This busy area is not conducive for a
family residence.
The public hearing was opened.
Joe Wrona said he is not representing anybody connected to this application. He has
known Ms. Ivers for approximately 20 years. He has known Charlie Sturgis, the
applicant, for close to 20 years. They are both a credit to the community. They are
rule followers. To his knowledge, they do not have a history of breaking the law or
the established conditions.
The public hearing was closed.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Harte asked the applicant how long they believe they will be at this
location. Mr. Sturgis said they are looking at a minimum of two years. After that time,
they will re-evaluate.
Commissioner Fine asked about the parking. Mr. Sturgis said they won’t have public
traffic; therefore, it will only be employee parking. There should be plenty of parking
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available. Commissioner Fine asked if they have room for snow storage. Ms. Ivers
said there is plenty of room to store snow.
Commissioner Kucera referred to the traffic on Highway 224. This is not only cars,
but also bikers. He questioned how this will be managed. Should a condition be
included? Mr. Sturgis said when they looked at the property they realized Highway 224
is problematic. He said they only have a few employees. They will be arriving at 7:00
a.m. In the winter time, there will be almost no use. They will operate out of a different
location. If the drivers are alert, he thinks they will be okay.
MOTION
Commissioner Harte made a motion to approve the application as outlined in the
Staff Report and below. Commissioner Cooke seconded the motion. All voted in
approval.
FINDINGS OF FACT
1. The applicant, Mountain Trails Foundation, is seeking approval of a minor
public facility located at 2655 North Highway 224.
2. The property is zone Rural Residential (RR).
3. Section 10-2-10 of the Development Code states that minor public facilities in
the RR zone are a conditional use.
4. The proposed location of the use was previously used as a single-family home
with a home occupation.
5. The parcel is a lot of record and eligible for development under the
requirements of the Snyderville Basin Development Code.
6. The proposed public facility would be the offices for the Mountain Trails
Foundation as well as Summit Lands Conservancy.
7. No events or gatherings are proposed on site.
8. The proposal would require internal remodeling of the building, but no external
changes are proposed.
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9. All necessary public facilities are available on site, including water, sewer, and
roads.
CONCLUSIONS OF LAW
1. There is good cause for this conditional use.
2. The proposed Conditional use Permit as conditioned complies with all
requirements of the Snyderville Basin Development Code.
3. The modification as conditioned is consistent with the Snyderville Basin General
Plan, as amended.
4. The use is not detrimental to the public health, safety and welfare, as the roads
and public services in the area are sufficient to accommodate the increase in
intensity of the use.
5. The use is compatible with the existing neighborhood character and will not
adversely affect surrounding land uses.
6. The effects of any differences in use or scale have been mitigated through
careful planning.
CONDITIONS OF APPROVAL
1. All associated landscaping shall be native, drought tolerant plants.
2. Staff shall review all exterior lighting for compliance with the standards in
Section 10-4-21 of the Development Code prior to the issue of a building permit.
3. All necessary permits must be obtained and fees shall be paid prior to the
commencement of any construction activity, including but not limited to the
Summit County Engineering the Summit County Building Departments.
MOTION CARRIED (7-0)
4. Public hearing and possible action regarding a Conditional Use Permit for an 8room bed and breakfast in the former Colby School building. Parcel-PP-102-A;
Hoffest, Applicant– Ray Milliner, Principal Planner
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Planner Milliner said this application has come before the Commission several times in
the past, but in a different form. This request is for an 8-room bed and breakfast inn. If
approved, it will be located in the former Colby School building. He said in the Rural
Residential zone, this is allowed as a conditional use.
The proposal is to configure the main structure to have eight rooms and a caretaker
residence. The parking will remain the same. There will be no expansions or additions
to the exterior to the building. There are no new exterior buildings being proposed.
There is an existing LIP associated with the property, which is for a palates studio. This
use is not an item for discussion at this meeting.
Planner Milliner said a couple of years ago the Commission approved a fairly significant
expansion of this building. That expansion allowed for 16 rooms and a restaurant of
approximately 5,000 square feet. This use was attached to a class II permit. The
neighborhood appealed that approval. It went to the County Council for review. The
Council denied the conditional use. The applicant is back with a revised application.
Staff’s review determines this application meets the minimum standards of approval.
Planner Milliner said there is one complication. In the Code, a bed and breakfast is
required for the structure to be owner occupied. Staff noted this building is owned by a
corporation. Staff has asked in this case what constitutes being “owner occupied”? Is it
the CEO of the corporation or some other person?
Planner Milliner said the legal department referred Staff to a conditional use that was
approved a few years ago. This was the Silver Moose Bed and Breakfast. That situation
was that the property owner was unable to live on the site. The bed and breakfast was
being run by a person who was not part of the corporation. There was a lot of back and
forth conversations. In the end, the County Council found that the person living there
had to be a fee-interest owner of the property. Proof was required that was the
situation. If this application is approved, Staff recommends a similar requirement is set.
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Staff’s recommendation is the Planning Commission review the proposed Conditional
Use Permit, conduct a public hearing, and approve the proposed bed and breakfast as
outlined in the Staff Report.
APPLICANT’S PRESENTATION
Brook Hontz, representing the applicant, said the Planning Commission saw this
property in 2017. She said that even though this is the same property, it is different
project. This application meets the standards required of a CUP. Even so, they have
proposed conditions to mitigate some of impacts that the neighborhood may be
sensitive to.
Ms. Hontz said she was in attendance for the public hearing for the Silver Moose Bed
and Breakfast. She understands the reasoning behind the requirement for owner
occupation. That is why owner-occupation is the first condition listed under the
conditions of approval found on page 10 of the Staff Report. If the Commission has any
questions, she is happy to answer them.
The public hearing was opened.
Joe Wrona said he submitted a letter to the Commission. He would like to emphasize a
few of the points. The Colby School is surrounded by three residential
neighborhoods. He represents all four families that live in the Brookside Subdivision,
he represents six of the ten families that live in the Two-Creeks Subdivision, and he
represents several of the families in the Park West Subdivision.
Mr. Wrona said a CUP is a permit for the use of the land or the parcel. He read the
definition of conditional use found in the Code to the Commission. It says the
appropriateness of a use in a particular location must be considered. The location is
referring to the entire piece of property and the surrounding neighborhood.
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Mr. Wrona said it would be inaccurate to say that the only thing the Commission must
consider is the appropriateness of a bed and breakfast at this location. What needs to
be considered is the overall use of this land which surrounded by the three
neighborhoods. He listed the allowed uses, one of which is a bed and breakfast.
Mr. Wrona said the intention of a CUP is not to allow multiple uses. There will be
multiple uses on this property unless a condition is imposed that the other uses must
be removed. He believes this is what the County Council was giving guidance to when
they issued a ruling in 2018.
Mr. Wrona said one of the important things that need to be considered is the
definition of a bed and breakfast. It is not a hotel, where a caretaker has an
apartment. The definition is that a bed and breakfast is an owner occupied residence.
He believes the proposal is for a building, not a residence. A residence is a structure
that can have up to eight rooms available for overnight lodging. If the land was used
only for this, none of his clients would have a problem.
Mr. Wrona said this was building was not built as a residence. It was originally built
as the Snowed Inn. After some time, it was converted into the Colby School. This
application lacks a design for the structure to be a residence of the owner. That
should be the first requirement. Someone who is filing a tax return should be able to
say, this is my primary residence.
Mr. Wrona said if the owner is living onsite, that person would have the same
concerns as the rest of the neighborhood. This would include the noise, the number
of cars being parked, and the number of occupants in a room. If an owner had been
living there, there wouldn’t have been 50+ people living in the rooms lined with steel
framed bunk beds.
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Mr. Wrona said there is a problem with the suggestion that this should be approved
and the owner-occupancy will be satisfied in the future. That procedure would rob
the public of the opportunity to make comment. There is nothing that prevents the
applicant from dealing with the ownership issue now. This application should remain
before the Planning Commission until the ownership issue is resolved.
Mr. Wrona said the Commission needs to look at the five criteria found in Subsection
B of 10.3.5, they should also consider the nine criteria found in Subsection C. These
are the special standards for conditional uses. He doesn’t believe this application
meets those standards. It is not consistent, on the human scale, with the zoning or the
other neighborhoods (see criteria #7).
Mr. Wrona said the proposal is for an expansion of a non-conforming use. The County
Council has said that a non-conforming use is not allowed on this property. All of the
structures on the property have to be considered.
Mr. Wrona said there is a non-conforming commercial building on the property. That
building is the hotel. All of the outbuildings are also non-conforming. If permitted,
the non-conforming use of the property would be expanded, particularly if they build
a caretaker unit. He noted the application is for a caretaker unit, not an
owner/residence.
Mr. Wrona said the additional uses that are on this property were granted based on
an assumption the uses were vested, but they are not. The County Council has given
directions that the goal for this parcel is to extinguish the other uses. He said the
Commission can require the applicant to eliminate the other uses on the property if
they want the bed and breakfast to be approved.
Mr. Wrona said his clients have not had a good experience with this neighbor. For the
most part, his clients bought their property in a residential neighborhood that was
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zoned to be a residential neighborhood. During the time this came to the Planning
Commission as an application for a “special event” center a couple of years ago, the
applicant was using the structure as an illegal dormitory. The County Council felt this
was important. This was noted when they set forth their findings of facts.
Mr. Wrona said it is his request to task the applicant to revise this application to bring
the overall land use within the RR zoning designation. He thanked the Commission
for their time.
Mike Sonzini said he recalled that the County Council had a clear idea of what can
happen on this parcel; therefore, he is confused as to why they are meeting on this
application. If this is approved, can it be ensured that the conditions are adhered to?
Jess Bost said she lives in Park West Village. The Colby School has a designation of a
single family home. That was the first designation. She is concerned about the
slippery slope if a single family home is allowed to not to rent rooms without an
owner present. Where will this end?
When this building was the used as the Snowed Inn and the Colby School, the uses
were compatible, but the events at Colby School were not. The events were fund
raisers, and a few weddings. Even as early as 7:00 p.m., the bands playing were so
loud, it was disruptive. Additionally, guests of the event would wander across
property lines.
Mr. Bost said she worries about the current application and what events will be
allowed. She is concerned about what is missing in the application. Perhaps Staff or
the Commission can address that question. Can a “no events” condition be made?
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Kathy Sonzini said it is disappointing to see the term “vested uses” being used in
connection with this property. It was made clear in the 2018 County Council appeal,
that there are no vested uses.
Ms. Sonzini said the statement has been made that this is located across the street
from the Canyons Resort. She pointed out, this may be across the street from the
resort, but it is not part of the resort. The property is zoned Rural Residential.
Ms. Sonzini said the owner occupied designation is important. During the days of the
Snowed Inn, if the owner had lived there, they wouldn’t have had some of the
problems they did. The police were called several times because the owner quit
taking phones from the neighbors.
Ms. Sonzini said if an event is held, a special event permit should be required. This
may help to limit the number of events. She would also like to see a limit on the
number of consecutive days. If events are held for multiple days, it doesn’t fit into a
residential community. She understands that meals will be offered to their guests.
She would like the language to be very clear this service is to their overnight guests
only. It shouldn’t be available to the fitness participants or others.
Ms. Sonzini said she doesn’t understand that the property is allowed to have multiple
uses. How many permits are possible on a residential property? Can other permit
applications be filed in the future?
The public hearing was closed.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Fine asked if the other buildings on the property are part of this
application. What are they being used for? Ms. Hontz referred to the site plan found
on page 4 of the Staff Report. She indicated the location of the bed and breakfast and
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its associated parking. She also pointed out where the buildings with the existing LIP
are located. None of the buildings are being enlarged.
Commissioner Fine asked who will live there. Who will be the caretaker? Ms. Hontz
said the Code stipulates the building must be owner occupied. She said on pages 3
and 4 of the Staff Report there is language about the County’s position. Condition of
approval #1 says that an owner who has interest in the property will be required to
live there. Commissioner Fine asked if that person will have to live there fulltime.
Can different property owners fill that role? Ms. Hontz said that could be the case.
Attorney Brackin said when there is an entity that owns some property, such as an
LLC, the question arises as to who is the owner. Based on the decision of the County
Council with the Silver Moose Bed and Breakfast, it has to be somebody that has a
vested interest in the company. It cannot be a contracted employee. If an LLC owns
the property, than an equity-owner of the LLC must live there.
Commissioner Fine asked if that means one owner will live there fulltime or can the
person living there change. Attorney Brackin said she doesn’t think that would
matter. The County Council has not said how much of an equity interest must be held
by the person who lives there. Neither did they indicate if more than one person can
qualify as an occupant. It has to be recorded what the percentage of interest is for the
person who lives there.
Commissioner Fine asked if there will be other uses on the land in addition to
housing guests of the bed and breakfast. Ms. Hontz said the intention is to operate a
bed and breakfast. It is her opinion, if someone staying there wants to have a
wedding celebration that would be a use consistent with a bed and breakfast. She
added there have been no discussions about events taking place because that is not
the intention of the permit. Commissioner Fine added that it concerns him to have
multiple uses on the property.
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Commissioner Dickey asked Attorney Brackin to what degree is the Planning
Commission bound by the County Council’s decision on the occupancy with the Silver
Moose Bed and Breakfast. Attorney Brackin said it sets a precedence of what the
County Council’s feelings are on the subject.
Commissioner Kucera said he thinks the building fits the description of some of the
existing single family residences found in the RR zone. He asked Planner Milliner if
this fits the description for a single family residence found in the Code. Planner
Milliner said that it does, if it is owner occupied. Commissioner Kucera said he is
willing to follow Attorney Brackin’s direction about if this qualifies as owner
occupied. He thinks it would be reasonable to limit events and consecutive nights.
Commissioner Dickey said looking at the 2013 decision, and looking at plain
language, owner-occupied means that the owner occupies the property. That is a
requirement of many loans, such as HUD loans. If a property is transferred to an LLC
after the loan has been signed, that would be committing loan fraud. In his opinion, it
isn’t possible for an LLC to fit the category of “owner-occupied.”
Commissioner Dickey said small hotels are not allowed in the RR zone, but a bed
and breakfast is. The difference between the two is the second is owner-occupied.
The reason that is required is because it provides mitigation to the effects of a hotel.
If the owner lives there, that person would be concerned about the negative impacts.
They would be part of the community. Negative conditions would not be allowed. To
him, the definition of owner-occupied is different than what was described in 2013.
Commissioner Cooke said there is a definition of bed and breakfast in the
Development Code. It doesn’t specify how many owners there can be. As he
understands the Code, there could be multiple owners. What matters is that the
person operating the business actually lives there. Commissioner Kucera said he
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can see both sides of this argument. He thinks there should be a legal minimum
established for the amount of ownership.
Commissioner Dickey said he doesn’t think it would be sufficient if the person
operating the Bed and Breakfast is given a share in order to meet the qualification of
owner-occupied. Chair Stevens said if someone is part owner of the company, but
there is a falling out, that person may choose to sell their shares. How often would the
owner-occupied status be changing? If it changes often, will the person living there
really be a member of the community?
Commissioner Simons said the reason the owner-occupied status is required in the
Code is it provides mitigation for the negative impacts that may occur. She said that
earlier this evening, the Commission did a good job of mitigating impacts to a
residential area. This is something the Commission can do.
Commissioner Simons said she thinks that Commissioner Dickey’s definition of
owner-occupied is valid and fair. She is aware of situations where the primary
members of an LLC are held accountable. She is concerned about events and the
negative impacts that may be felt by the neighborhood. The applicants have said the
events will be limited to the guests of the hotel. That seems reasonable. The concern
of the neighbors is the frequency of events.
Commissioner Dickey said the County Council has stated that all of the uses on the
property have been extinguished. He asked if the existing uses on the property are
considered legal non-conforming uses. Attorney Brackin said the County Council
decision was about Silver Moose and not about Colby School. Perhaps the decision
can be looked at as instructive. The earlier decision had to do with what Code was in
place, the uses in place, and other things that pertained to that specific situation.
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Attorney Brackin repeated that the structure falls in line with the current definition
found in the Code of a single family home. The question before the Planning
Commission is if the applicant meets the requirements of the Code. If so, what
mitigating conditions should be applied?
Commissioner Dickey said a comment was made in the public hearing that the
applicant would have to extinguish the existing uses in order to have a bed and
breakfast. He asked if that is accurate. Are the current uses non-conforming, or just
uses? Director Putt said he will need to come back to the Planning Commission after
he has time to weigh the issue.
Chair Stevens asked Director Putt if can speak about staffing and having multiple
permits on the property. Director Putt answered that a Conditional Use Permit
applies to the entire property and it runs with the land. That would not preclude a
property owner from filing a CUP for another conditional use in the zone. He can
imagine it is possible to have more than one conditional use on a property.
Director Putt gave the example that a parking lot is a CUP in the Rural Residential
zone. If someone wanted to have a cell tower on the parking lot an additional CUP
would be needed. He doesn’t think the parking lot CUP would have to be amended.
He said approval of a new CUP would depend on the nature of the first one.
Attorney Brackin said there isn’t a blanket rule that says only one Conditional Use
Permit can exist on a property at a time. To add a second CUP would be a call by the
Community Development Director after a review with Staff. It would also depend on
the application. These types of decisions would be on a case-by-case determination.
Commissioner Dickey asked what the difference is between an eight bedroom house
with a nightly rental and an eight-room bed and breakfast. He was told that the bed
and breakfast involves food preparation and anticipates onsite management by the
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owner. A nightly rental has to be less than 30 days. Among other differences, there
would be no management of the site. A bed and breakfast rents to multiple people
simultaneously. A nightly rental rents to one party at a time.
Commissioner Fine asked how many people per room would be allowed at the Colby
School. Attorney Brackin said the occupancy of the room would depend on the room’s
configuration, meaning the type and number of beds. The fire code would regulate
the number. Commissioner Fine asked if they should set a limit on how many people
are allowed to be in a room. Attorney Brackin said the fire code dictates how the
rooms are occupied.
Commissioner Dickey said the application calls for a caretaker unit. That condition
refers to a manager, not a property owner. These words are saying something
different than what they say the applicant is proposing.
Commissioner Simons said looking at the parking component, if they count the
owner-occupied unit there would be a ninth room. That is within regulation
requirements. The number of events should be considered. Commissioner Cooke
said there was a request made by Kathy Sonzini that events would be required to go
through a special event process. That seems like a reasonable mitigation.
Commissioner Simons asked if any of the Commission has concerns about the meal
service morphing into a restaurant. Commissioner Cooke said it is very clear in the
language of the Code that food and beverage is only for the guests. If the Code is
followed, there could be no evolution.
Commissioner Cooke said the Colby School has been coming before the Planning
Commission for a long time. The Planning Commission’s approval was overturned by
the County Council. If they look at this application and not the past iterations, this is
an allowed use under the existing Code.
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Commissioner Cooke said there is a definition for a bed and breakfast, but not a
definition for owner occupied. It is not the job of the Commission to decide how much
of the ownership is required for the owner-occupancy status. It is the Commission’s
job to mitigate the impacts. The major impact he is hearing is about the events.
Commissioner Cooke asked if there are any plans for employees. How many parking
spots would be required for them? Ms. Hontz said that typically a bed and breakfast
of this size can operate with one to two people. The operating plan has not yet been
looked at to make that determination. There may be one fulltime owner and a couple
of part-time people. She pointed out a location where five additional cars could be
parked. It is designated as service access.
Commissioner Harte said the crux of the issue seems to owner-occupied. He would
like to look to the County to provide the guidance needed as to the definition of
“owner-occupied.” Attorney Brackin said there are a lot of single family homes in the
County that are owned by entities, not people. Staff can come back with more
direction and information for the Commission. In the end, it will come down to a
determination made by the Planning Commission.
Chair Stevens asked if the Commission can require the applicant to provide the
owner occupied information prior to approval of the application. Attorney Brackin
said that can be made as either a condition of approval, or be required prior to
approval. Chair Stevens asked the Commission if they want to have that information
prior to approval, or do they find the current language acceptable. Commissioner
Dickey answered he doesn’t care because in the future it could be someone else.
Commissioner Harte said the conditions of the CUP would apply if it is sold.
Chair Stevens said from the conversation, it seems the Commission would like to add
a condition of approval for special events. She said an example of possible language
was given by a member of the public. This language was that an event held by
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someone who is not a guest at the bed and breakfast, must have a special event
permit. Commissioner Harte said he can see several loopholes. He thinks the
language should be tightened up.
Ms. Hontz said instead of a loophole, she thinks tightening up the language is more
about clarity. Both the owners and the guests need to understand what the
limitations are. She suggested it would be appropriate to state how special event
permits are obtained at this time and that is the process that must be followed.
Mr. Hontz said a perhaps a specific number of allowed guests could be established.
That would help the language to be definitive. Commissioner Harte said it is
important to have clarity on both sides.
Ms. Hontz said she is interested in the other things that need to come back at the next
meeting, such input from the Attorney’s Office. She noted information was provided
from the Attorney’s Office and it was provided in the Staff Report. As applicants, they
believe this can be owner-occupied as outlined in provision #1. They have a legal
case setting precedence and allowing this to happen. She believes this application
meets the minimum standards.
Commissioner Cooke said this has been before the Commission before. They made a
decision that was overturned by the County Council. He thinks what is being asked
for is reasonable. Commissioner Fine added the more information the Commission
gets, the better off everyone will be.
Chair Stevens asked if the Commission would like to have the minutes from the
County Council of the appeal by the neighborhood. Commissioner Harte said
initially, he wanted to have their minutes because the Commission was never given an
explanation of why the Commission’s decision was overturned. When he thinks about
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what is before the Commission now, their decision is immaterial to the current
decision. Understanding their decision may be more appropriate for training.
Commissioner Kucera asked if the Commission is clear about the legal language in
the Staff Report, or would another statement from Attorney Brackin help to make it
abundantly clear. Attorney Brackin said she isn’t sure the Attorney’s Office will
provide an actual legal opinion. They have given the precedence of the Silver Moose
Bed and Breakfast. What she can do is give the Commission other things to look at,
such as the definition of a dwelling unit.
Attorney Brackin said at this time, she thinks the Commission’s decision is if they
need to decide if the owner-occupancy requirement has been met. Alternatively,
should the owner-occupancy determination be made a condition of approval prior to
a certain trigger? If that condition is set, Staff would make the determination if the
requirement has been met when the trigger is reached.
Attorney Brackin said Staff is recommending the trigger is an application for a
business license, but there are other options. If renovation takes place, the trigger
could be before a building permit is issued. Chair Stevens said it seems that the
Commission would like to have that be required as a condition of approval because it
runs with the land.
Director Putt said in deference to all of the involved parties, he thinks it would make
sense to understand the nature of the structure of the ownership. He would like to
give Staff the time to pull together the details of the prior precedence. If there is some
kind of problem, it would be best to take care of it upfront. It would be a protection
for both the applicant and the neighbors.
Ms. Hontz asked what will be coming back at the next meeting. Will it only be for
more information from the County Staff and the legal department? Attorney Brackin
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said in addition to that, they may want to have language that caps the number of
guests of a special event.
Ms. Hontz said they have agreed that they want the owner occupancy to run with the
land. They want to have that person live there. She doesn’t think it is appropriate for
the Commission to ask for more than that. They are happy to make sure they meet
the standard of the law. She will be looking for a decision at the next meeting.
Commissioner Simons said additionally, the Commission would like for Staff to give
more context about the precedence. Director Putt said if more information is coming
back, Staff will renotice the public hearing.
5. Approval Of Minutes
October 8, 2019:
Commissioner Kucera made a motion to continue to approve the minutes as
written. Commissioner Simons seconded the motion. All voted in approval.
•

MOTION CARRIED (5-0) Commissioner Simons and Commissioner Fine abstained
…………………………………… as they were not in attendance.

October 22, 2019:
Commissioner Kucera made a motion to continue to approve the minutes as
written. Commissioner Simons seconded the motion. All voted in approval.
•

MOTION CARRIED (5-0) Commissioner Harte and Commissioner Fine abstained
…………………………………… as they were not in attendance.

DRC UPDATES (None)
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COMMISSION ITEMS (None)
DIRECTOR ITEMS
•

The upcoming agenda items were reviewed. The March 24th meeting will be cancelled
to the caucus. The next scheduled meeting will be April 14th.

•

Commissioner Cooke, Commissioner Harte, and Commissioner Fine were reminded
their terms are coming to a close. A reapplication is due if they wish remain on the
Commission.

•

The County Council started their review of the Master Plan chapter of the Development
Code.

ADJOURN
At 7:36 p.m., the meeting was adjourned.

_____________________________
Approval Signature
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PUBLIC HEARING NOTICE
CONDITIONAL USE PERMIT
PARCEL PP-102-A-3 (5.14 ACRES)
Public notice is hereby given that the Snyderville Basin Planning Commission in accordance with section
10-2-11 of the Snyderville Basin Development Code will conduct a public hearing and possibly take
action on a Conditional Use Permit for a Bed and Breakfast Inn, in the Rural Residential (RR) Zone. The
request is for an 8-room Bed and Breakfast in the former Colby School building on the Colby/Snowed Inn
site. A Bed and Breakfast is a Conditional Use in the Rural Residential Zone. The proposal maintains the
same footprint of the existing main Colby structure.

Tuesday May 26, 2020
Beginning at 4:30 p.m.
To participate in Planning Commission meeting: Join Zoom webinar:

https://summitcountyut.zoom.us/j/98189226475

OR
To listen by phone only: Dial 1-301-715-8592, Webinar ID: 981 8922 6475
OR
To submit written comment please email rmilliner@summitcounty.org prior to the meeting
For further information or to submit written comment, please contact Ray Milliner, at the Summit
County Department of Community Development, P.O. Box 128, 60 North Main Street, Coalville, Utah
84017; call at (435) 336-3118; or email at rmilliner@summitcounty.org. To view the Staff Report, please
visit www.summitcounty.org after May 22, 2020
Pursuant to the Americans with Disabilities Act, individuals needing special accommodations during this
meeting should notify the Summit County Department of Community Development at (435) 336-3123
prior to the meeting.
Posted: May 15, 2020
Published: May 16, 2020 - Park Record

COMMUNITY DEVELOPMENT DEPARTMENT - PLANNING DIVISION
P.O. BOX 128
60 NORTH MAIN STREET
COALVILLE, UT 84017
PHONE (435) 336-3124 FAX (435) 336-3046
WWW.SUMMITCOUNTY.ORG
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Noce is her eby given that the
Snyderville Basin Planning Commission
will meet in regular session
electronically, via zoom, on
Tuesday, May 26, 2020
AGENDA
Agenda items may or may not be discussed in the order listed.

4:30 PM Regular Session

1. Public input for items not on the agenda or pending applications.
2. Public hearing and possible action regarding a Conditional Use Permit for a Bed and
Breakfast Inn, in the Rural Residential (RR) Zone. The proposal maintains the same footprint of
the existing main Colby structure, located at 3770 N Highway 224, Parcel PP-102-A-3, Brooke
Hontz, Applicant. - Ray Milliner, Principal Planner CLICK HERE FOR STAFF REPORT

Work Session

1. Discussion regarding the amendments to the Canyons Development Agreement to allow for
maintenance facilities and amenity structures at the Colony, Kelly Simons representing Colony
HOA and John O’Connell representing Iron Mountain Associates Applicants. - Amir Caus, AICP,
County Planner CLICK HERE FOR STAFF REPORT
Please click the link below to participate in the webinar:
HTTPS://SUMMITCOUNTYUT.ZOOM.US/J/98189226475
To listen by phone only Dial: US: +1 699 900 9128 or +1 346 248 7799
Webinar ID: 981 8922 6475
If you would like to submit comments on an item not on the agenda, please email
VGEARY@SUMMITCOUNTY.ORG by 12:00 p.m. on Tuesday, May 26, 2020.

DRC Updates
Commission Comments
Director Items
Adjourn

A majority of Snyderville Basin Planning Commission members may meet socially a. er the meeng. If so , the
locaon will be announced b y the Chair or Vice-Chair. County business will not be conducted.
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To view staﬀ reports available a er Friday, May 22, 2020 please visit:
hp://w ww.summitcounty.org

Individuals needing special accommodaons pursuan t to the Americans with Disabilies Act regarding this mee ng
may contact Vicki Geary, Summit County Community Development Department, at (435) 615-3123.

Posted:

May 22, 2020

Published: May 23, 2015 - The Park Record
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STAFF REPORT
To:
From:
Date of Meeting:
Type of Item:
Process:

Snyderville Basin Planning Commission
Ray Milliner, County Planner
May 26, 2020
Conditional Use Permit – Public Hearing, Possible Action
Administrative Review

RECOMMENDATION: Staff recommends that the Snyderville Basin Planning Commission
review the proposed Conditional Use Permit, conduct a public hearing and approve the
proposed Bed and Breakfast Inn per the findings of fact, conclusions of law and conditions of
approval in this staff report.
Project Description
Project Name:
Applicant(s):
Property Owner(s):
Location:
Zone District:
Parcel Number and Size:
Type of Process:
Final Land Use Authority:

Colby School CUP
Hoffvest LLC
Hoffvest LLC
3370 North Hwy 224
Rural Residential (RR)
Parcel PP-102-A-3 (5.14 ACRES)
Administrative
Snyderville Basin Planning Commission

Proposal
The applicant is requesting Planning Commission approval of a Conditional Use Permit for a Bed
and Breakfast Inn in the Rural Residential (RR) Zone. The applicant proposes to renovate the
existing Colby School building to create 8 guest rooms and 1 caretaker room. No expansion of
the footprint of the building is proposed. No additional buildings on site are proposed. No
expansion of the existing parking area is proposed.
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Vicinity Map

Background
The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224. The site was originally
developed as a small hotel (the Snowed Inn) with associated restaurant and accessory uses in
1985. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School). In 2008, the school left the site, and it has been vacant ever since.
Access to the property is through a gate entry from HWY 224. There is a platted but
unimproved access right-of-way in the rear of the site from North Village Rim Road in the Park
West Village Plat A subdivision. The site is generally located in a residential area with Park West
Village to the north, Brookside Estates to the south, Two Creeks Ranch to the east and the
Canyons Specially Planned Area (SPA) across HWY 224 to the west.
On December 12, 2017 the Planning Commission approved a conditional use permit for the
following:
•

Renovation and addition to the existing main building – 15 rooms in the old section 24
2
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•
•
•
•
•
•
•
•

rooms in the new section for a total of 39 rooms (approximately 24,000 square feet
total).
Construction of 3 Cabin style rooms (1,800 square feet total).
Yoga/Pilates studio: 3,872 square feet in a new building.
Fitness studio: 1,925 square feet in a new building.
Restaurant/bar: approximately 5,054 sf in a new building.
Retention of the existing garage on the north side of the property (1,000 square feet).
Retention of the existing barn building on the east side of the property behind the main
structure (3,260 square feet).
Demolition of the small accessory buildings located on the south side of the main
building.
Expansion of the existing parking area to 130 spaces.

The December 2017 approval was appealed, and on April 4, 2018 the County Council reversed
the Planning Commission approval and denied the permit.
CURRENT REQUEST/PROCESS
The applicant is requesting a CUP for a Bed and Breakfast Inn in the Rural Residential (RR) zone.
Chapter 10-2-10 Use Table of the Snyderville Basin Development Code shows Bed and Breakfast
Inns as a CUP in the RR zone.
The following structures are currently on site:
•
•
•

Main Colby Structure – 10,800 square feet
Barn – 3,200 square feet
Storage buildings (2) – 2,900 square feet

No expansion of these buildings is proposed, and no new structures are proposed as part of this
application. If approved, the applicant plans to renovate the main Colby structure to
accommodate 8 guest rooms 1 owner residence and a kitchen. The existing parking area will
remain and be restriped. The existing barn and accessory buildings received a Low Impact
Permit for a Pilates/fitness studio in 2016. No changes to this LIP are proposed.
On March 10, 2020, the Planning Commission reviewed and conducted a public hearing for the
project. At the meeting, concerns were raised by the public regarding the following:
1. Events held at the property.
2. The requirement in the definition of a bed and breakfast inn that the use be owner
occupied.
3. The existing Low Impact permits for the property.
3
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EVENTS ON SITE DISCUSSION REQUESTED
At the March 10, 2020 meeting, the public expressed concern about potential events on site
such as weddings and the like and requested that the Commission place conditions on any
approval to mitigate the impacts. In turn, the applicant has stated that she is asking for
approval of a Bed and Breakfast Inn, not an event facility, and therefore conditions of approval
are not necessary to limit the impact of events on site. If she were going to have a large event,
she would follow the requirements for a Special Event in the County Code. Staff requests
discussion whether additional conditions of approval should be placed on the application such
as outdoor amplification, hours of operation, etc.
OWNER OCCUPANT
The Development Code defines a Bed and Breakfast Inn as:
“BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8) rooms
are rented for overnight lodging to travelers, and where one or more meals is provided
to the guests only, the price of which may be included in the room rate.”
Key to this definition is the requirement that the use be “owner occupied.” In this case, the
property is owned by an LLC. As part of its review, staff and the applicant requested
information from the County Attorney’s office regarding how the applicant would meet this
requirement.
The Attorney’s Office referred staff to a CUP application from 2013 called the Silver Moose
Ranch CUP located at 320 Snows Lane. In this case, the applicant was requesting approval of a
CUP for a Bed and Breakfast, but the owner of the property did not live on site. The owner had
created an LLC with a “management agreement” that listed two individuals (who did live on
site) as partners in the operation. It listed how the operation would be run, what rent the live-in
operators would pay and how operational profits would be divided. There was a clause in the
management agreement that stated the owner would maintain 100% ownership of the
property.
The application was reviewed by the Snyderville Basin Planning Commission and denied based
on ownership, water, and access issues. The application was appealed to the County Council.
The Council reviewed the application and made the finding that the Development Code had no
specific definition of what “owner occupied” meant, but that:
1. A Bed and Breakfast Inn was also a “Nightly Rental”
2. A nightly rental does not require a development permit but does require a business
license.
3. Chapter 3 of the County Code defines “Nightly Rental” as any premises where any
portion is rented or otherwise made available to persons for transient lodging purposes
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for a period less than thirty (30) consecutive days, including condominium project,
single-family residence, time-share project or condotel
4. Chapter 3 of the County Code defines “Owner” as “a person who holds legal and/or
equitable title to the nightly rental or condotel”
The Council found that because the use required a business license as a nightly rental, then the
definitions of nightly rental and owner would apply in this case, which means the owner must
hold a legal and/or equitable title to the property.
The Council concluded that the management agreement between the property owner and the
onsite managers did not constitute legal and/or equitable title for the purpose of ownership of
the property, rather it was more of a contract and therefore did not meet the minimum
standard for “owner occupied.” The Council stated:
“SMR does not currently meet the definition of “owner occupied” for purposes of the
Code. For SMR to qualify, Mr. Kelley needs to convey to SMR title to the property,
together with the rights to the access right-of-way granted by the 1988 deed and water
right 35-8439, in the form of fee simple, fee simple determinable, tenancy in common,
or other legal or equitable title.”
Nonetheless, the Council reversed the Planning Commission denial with the following condition
of approval:
“SMR must have a deeded ownership interest in the Property, including in the access
right-of-way granted pursuant to the 1988 Deed and in Water Right 35-8439, which
cannot be simply a leasehold interest. SMR has sixty (60) days from the date hereof to
satisfy this condition by producing evidence of such to the County Attorney. SMR may
not operate the “Bed and Breakfast Inn” until this condition has been satisfied. If SMR is
unable to satisfy this condition within the time prescribed, this CUP shall be null and
void.”
To date, the applicant has not determined who will be the person or persons who occupy the
building. Staff has included a condition of approval that prior to the issue of a business license,
the applicant will need to demonstrate that the person or persons occupying the business
meets the definition of owner occupied as defined above.
LOW IMPACT PERMIT
Before this application was submitted, the applicant received approval for a Low Impact permit
for a Personal Improvement use on the site. The purpose of the use was to allow for a Pilates
studio. At the March 10, 2020 meeting it was asked if it was legal to approve the bed and
breakfast inn use on site with the existing Personal Improvement use already approved. Staff
researched the Snyderville Basin Development Code and found no language that would prohibit
5
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the approval of more than one use, conditional or low impact on the site. Further, discussions
with the Attorney’s office indicate that it is legal.
ANALYSIS
The Planning Commission may approve, approve with conditions, or deny a conditional use
based upon written findings of fact according to each of the following standards. It is the
responsibility of the applicant to provide written and graphic evidence demonstrating
compliance:
Standard 1: The use is in accordance with the General Plan. COMPLIES
Analysis: The enabling language for all development in the Snyderville Basin Planning
District originates in the Snyderville Basin General Plan.
OBJECTIVE D of Chapter 2 states: Ensure future development is well designed and
appropriately located.
The Planning Commission originally approved a Bed and Breakfast Inn on the property in
1985. The use was changed to a school in 2000 and then abandoned in 2008. It sits
across HWY 224 from the Canyons Resort which has an entitlement of approximately 8
million square feet of commercial/resort density. It operated as a Small Hotel use and as
a school for approximately 22 years. Although there are residential uses near the
property, staff finds that the proposed project is located on a site that was developed
for the proposed use in 1985 and is directly across HWY 224 from a major destination
resort area. Staff finds the use is consistent with the Snyderville Basin General Plan.
Standard 2: The use conforms to all applicable provisions of this Title, including, but not limited
to, any applicable provisions of this Section and Chapter 4 of this Title, the General Plan, and
State and Federal regulations. COMPLIES
Analysis: Staff review of the application indicates that it meets the minimum
requirements for approval in the Snyderville Basin Development Code.
Code Requirement
1. Environmental
Criteria

Analysis
This application was reviewed by Summit Water,
and the Summit County Health Department for
compliance with air and water quality standards
as well as sewage disposal issues. There is
adequate capacity in the existing sewer system
to accommodate the use. Information from the
water provides state that there is enough water
available to accommodate the expansion.

Finding
COMPLIES
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2. Critical Areas

3. Open Space
4. Water and Water
Supply
5. Sanitary Sewer
6. Fire Protection

7. Loading and
Unloading

8. Parking
Requirements
9. Transportation
Infrastructure and
Access Design

10. Public Utilities
11. Mail Delivery
12. Solid Waste and
Recycling
13. Snow Removal and
Storage
14. Police and Security
15. Parks, Trails, and
Trailheads
16. ADA Access

No development is occurring in an area defined
as “critical land” by the Development Code. The
expansion does not encroach into any steep
slopes or wetlands. There is an intermittent
stream running through the property. No
setback is required.
There is no open space requirement. No
expansion of any building on site is proposed.
No change to the existing open space will occur.
The project was reviewed by the Summit Water
representatives. Comments indicate that there
is enough water for the site.
Comments from the sewer provider indicate
that there is enough sewer capacity for the site.
Comments from the Park City Fire Department
state that no additional egress is necessary for
the proposal. They stated that any
improvements to the building fire suppression
system will be reviewed as part of the building
permit process.
All public access, deliveries and employee access
will be from the front entry from HWY 224.
Review from the Engineering Department
indicates that this configuration is appropriate
for the site.
No changes to the existing parking area are
proposed (except for restriping).
In 2017, the developer submitted a traffic study
to the Engineering Department for the larger
and more impactful use. No issues or concerns
were raised at that time. Because this use is
significantly smaller, a determination was made
that a new study was not required.
All necessary public utilities are available on site.
Mail delivery will remain as currently provided.
Garbage collection will remain in an existing
area in the rear.
Snow storage will remain on site. There is
enough room for snow storage on site.
No issues were raised by the Sherriff’s Office.
The project was reviewed by the Snyderville
Basin Recreation District who indicated that it
will not interfere with any existing or proposed
recreation amenities in the area.
Prior to the issue of a building permit, the
project will be reviewed by representatives from

COMPLIES

COMPLIES
COMPLIES
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COMPLIES

COMPLIES
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COMPLIES
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17. Special Site Design
Requirements
18. Architectural
Regulations for All
Structures
19. Landscape
Regulations

20. Lighting Regulations

21. Height Regulations

the building Department for compliance with all
ADA requirements.
No special site design requirements are
necessary above those required by chapter 4 of
the Development Code.
No external changes to the existing buildings are
proposed.
The applicant has submitted a landscape plan
that is compliant with the requirements of the
Development Code. Staff will physically inspect
the landscaping for compliance after it has been
installed but before the issue of a certificate of
occupancy.
The applicant has submitted a compliant lighting
plan. Prior to the issue of a building permit, staff
will review the final lighting plan for compliance
with the standards in the Code, and physically
inspect the lighting for compliance after it is
been installed but before the issue of a
certificate of occupancy.
The zone height is 32 feet above established
grade. No changes to the existing buildings are
proposed. The existing building is one story,
approximately 20 feet tall.

COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES

Standard 3: The use is not detrimental to public health, safety and welfare. COMPLIES AS
CONDITIONED
Analysis: There have been significant concerns raised by the public relating to potential
impacts from the site. The applicant has worked with staff to mitigate these issues,
noise, landscaping, lighting, traffic, etc. Staff has included conditions of approval to
mitigate these issues.
Standard 4: The use is appropriately located with respect to public facilities. COMPLIES
Analysis: All necessary public facilities are available on site, including water, sewer, and
street access. Parking, internal circulation and access have been reviewed by the
Summit County Engineering Department and found to be adequate. The property is
located near public trails, transportation, and commercial areas. There is a bus stop
approximately 400 feet from the property, and a paved trail along the front property
line. The McCloud Creek trail runs behind the property approximately 500 feet away.
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Standard 5: The use is compatible with the existing neighborhood character and with the
character and purpose provision of the applicable zoning district and will not adversely affect
surrounding land uses. COMPLIES
Analysis: The proposed use is listed as a Conditional Use in the RR zone. There are
several residential units on three sides of the property, who could have negative
impacts from the use (primarily noise and lighting). Because of this, staff is
recommending that the Planning Commission approve conditions of approval to
mitigate the potential impacts of the property.
Proposed conditions of approval address parking, lighting, landscaping, noise, special
events, hours of operation, employee trip generation and emergency access. It is staff’s
finding that if these conditions of approval are adopted, they will mitigate any negative
impacts of the use on surrounding properties.
Recommendation
Staff recommends that the Snyderville Basin Planning Commission review the proposed
Conditional Use Permit, conduct a public hearing and approve the proposed Bed and Breakfast
Inn per the findings of fact, conclusions of law and conditions of approval in this staff report.
Findings of Fact
1. The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224.
2. The site was originally developed as a small hotel (the Snowed Inn) with associated
restaurant and accessory uses in 1985.
3. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School).
4. In 2008, the school left the site, and it has been vacant ever since.
5. Access to the property is through a gate entry from HWY 224.
6. There is a platted but unimproved access right-of-way in the rear of the site from North
Village Rim Road in the Park West Village Plat A subdivision.
7. The site is generally located in a residential area with Park West Village to the north,
Brookside Estates to the south, Two Creeks Ranch to the east and the Canyons Specially
Planned Area (SPA) across HWY 224 to the west.
8. On December 12, 2017, the Snyderville Basin Planning Commission approved a
Conditional use permit for an expansion of the Bed and Breakfast Inn.
9. In April of 2018, the County Council reversed the approval by the Planning Commission
denying the CUP.
10. There are 4 primary structures on site: the main Snowed Inn/Colby structure: a barn and
two storage sheds.
11. No changes to the footprint of these buildings are proposed.
12. No expansion to the square footage of these buildings is proposed.
13. No expansion of the existing parking area is proposed.
9
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14. The applicant proposes to modify the internal portion of the main Snowed Inn/Colby
structure to have 8 guest rooms and 1 owner residence and a kitchen.
15. The County Code defines a Nightly Rental as:
a. A “Nightly Rental” is defined as “any premises where any portion is rented or
otherwise made available to persons for transient lodging purposes for a period
less than thirty (30) consecutive days, including condominium project, singlefamily residence, time-share project or condotel.”
16. A nightly rental requires a business license. A Nightly Rental does not require a
development permit.
17. The Development Code defines a Bed and Breakfast Inn as:
a. “BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8)
rooms are rented for overnight lodging to travelers, and where one or more
meals is provided to the guests only, the price of which may be included in the
room rate.”
18. A Bed and Breakfast Inn is a conditional use in the RR zone. A Bed and Breakfast Inn
does require a Nightly Rental business license.
19. The County Code defines an Owner as:
a. “Owner” is defined as “a person who holds legal and/or equitable title to the
nightly rental or condotel”
20. “Owner occupied residence” is an undefined term in Title 10 of the Code.
21. All public access, deliveries and employee access will be from the front entry from HWY
224.
22. This application was reviewed by Summit Water, and the Summit County Health
Department for compliance with air and water quality standards as well as sewage
disposal issues. There is adequate capacity in the existing sewer system to
accommodate the addition.
23. No development is occurring in an area defined as “critical land” by the Development
Code.
24. The project was reviewed by the Summit Water representatives. Comments indicate
that there is enough water for the site.
25. The developer submitted a traffic study to the Engineering Department. No issues or
concerns were raised.
26. The developer is allowed a maximum of 94 parking spaces on the property.
27. All necessary public utilities are available on site.
28. Mail delivery will remain as currently provided.
Conclusions of Law:
1. The proposed Conditional Use Permit as conditioned complies with all requirements of
the Snyderville Basin Development Code.
2. The modification as conditioned is consistent with the Snyderville Basin General Plan, as
amended.
10
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3. The use is not detrimental to public health, safety and welfare, as the roads and public
services in the area are enough to accommodate the increase in intensity of the use.
4. The use is compatible with the existing neighborhood character and will not adversely
affect surrounding land uses.
5. The effects of any differences in use or scale have been mitigated through careful
planning.
Conditions of Approval
1. Prior to the issue of a business license by the Summit County Clerks Office the applicant
must demonstrate that the occupant of the Bed and Breakfast Inn has a deeded
ownership interest in the Property, which cannot be simply a leasehold interest. The
applicant may not operate the “Bed and Breakfast Inn” until this condition has been
satisfied.
2. The project shall comply with the Outdoor Lighting Plan as set forth in Exhibit A. All
lighting fixtures shall comply with the lighting standards as outlined in chapter 10-4 of
the Development Code.
3. The project shall keep and maintain the portion of the east side earthen berm located
on the Property.
4. To reduce the likelihood of impacts from noise, the project shall comply with the hours
of operation set forth by county code. In addition, these operation conditions shall
apply:
5. Outdoor activities shall end by 9 pm.
6. Garbage collection shall be prohibited between the hours of 9 pm and 7 am by contract
with the vendor.
7. All construction activity shall comply with Ordinance 316-A.
8. The project shall be landscaped as set forth in the attached landscape plan.
9. The project shall keep and maintain the east side earthen berm located on the Property.
10. No Parking on 224 or within Park West Village for the project shall ever be permitted.
Attachments
Exhibit A –
Exhibit B –
Exhibit C -

Proposed Site Plan and Architectural Information
Narrative from Applicant
Public Comment
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PARKWEST VILLAGE
PLATTED 60’ ROAD ROW

EXISTING
VEGETATION

EXISTING BARN SHED

SURVEY DATA

EXISTING BARN - LIP

BUILDINGS

EXISTING BUILDING

COLBY BUILDING
YOGA & PILATES STUDIO - LIP
BARN - LIP
BARN SHED
BUILDING
COOP / SHED
GAZEBO

5,716 SF
1,664 SF
4,406 SF
190 SF
1,371 SF
266 SF
514 SF

TOTAL BUILDING COVERAGE

14,127 SF
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DECEMBER 2019
L angvardt Design Group

NON-BUILDING

EXISTING
VEGETATION

COLBY
BED &
BREAKFAST

PARKING, ACCESS & DRIVES
COMMON WALKWAYS, PATIOS, & DECKS
BUILDING PATIO
PATIO & PERGOLA
BUILDING WALKWAY
COLBY BUILDING DECK
BARN PATIO

23,504 SF
1,693 SF
135 SF
2,085 SF
91 SF
440 SF
308 SF

TOTAL NON-BUILDING COVERAGE

28,256 SF

TOTAL IMPERVIOUS AREA

41,210 SF

EXISTING YOGA & PILATES - LIP
EXISTING COOP / SHED

EXISTING GAZEBO
EXISTING PATIO &
PERGOLA
EXISTING SERVICE ACCESS
EXISTING COLBY
BUILDING
EXISTING PARKING

H

I G

US HIGHWAY 224 ENTRANCE INTO THE PROJECT

H

W

EXISTING PEDESTRIAN AND BIKE ACCESS

A

Y

2
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EXISTING CONDITIONS
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EXISTING
VEGETATION

EXISTING BARN SHED

DEVELOPMENT DATA

EXISTING BARN - LIP

EXISTING BUILDING PROPOSED STORAGE & B.O.H.

PROJECT AREA
PROPOSED OPEN SPACE

5.13 ACRES
4.16 ACRES (81.1%)

EXISTING COLBY BUILDING
EXISTING BARN - LIP
EXISTING BUILDINGS (STORAGE)

+/- 10,800 SF (8 ROOMS)
+/- 3,250 SF
+/- 2,950 SF

TOTAL EXISTING USES
TOTAL EXISTING USES TO REMAIN

+/- 17,000 SF
+/- 17,000 SF

PARKING REQUIREMENTS
PROPOSED BED & BREAKFAST @ 1/ ROOM

9 STALLS

TOTAL PARKING REQUIREMENT

9 STALLS

TOTAL PROPOSED IMPERVIOUS AREA

0.95 ACRES / 41,210 SF
(21.6% OF ADJUSTED AREA)
(18.5% OF PROJECT AREA)
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EXISTING
VEGETATION

EXISTING YOGA & PILATES - LIP

EXISTING COOP / SHED

PARKING - LIP

EXISTING PATIO &
PERGOLA
EXISTING COLBY BUILDING PROPOSED BED & BREAKFAST
(8 ROOMS/ 1 CARE TAKER)
EXISTING SERVICE ACCESS
PARKING - CUP

H

I G

EXISTING ACCESS FROM HWY. 224 WITH
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CROSSING SIGNAGE
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W
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A

Y
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DECEMBER 2019

EXISTING BARN - LIP
EXISTING COOP / SHED
PROPERTY BOUNDARY
EXISTING BUILDING PROPOSED STORAGE AND
B.O.H.

EXISTING PATIO & PERGOLA

L angvardt Design Group
EXISTING COLBY BUILDING PROPOSED BED &
BREAKFAST
PROPERTY BOUNDARY

NORTHWEST

SOUTHEAST

SECTION A: NORTHWEST - SOUTHEAST
NOT TO SCALE

EXISTING VEGETATION

EXISTING LANDSCAPED BERM

EXISTING BUILDING - PROPOSED
STORAGE AND B.O.H.

EXISTING BARN - LIP

EXISTING COLBY BUILDING PROPOSED BED & BREAKFAST

EXISTING BARN SHED

HIGHWAY 224

SOUTHWEST

NORTHEAST

SECTION B: SOUTHWEST - NORTHEAST
NOT TO SCALE
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LIGHTING LEGEND
1

STRAND LIGHT

2

ILLUMINATED SIGNAGE
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1
1

LIGHTING NOTES

ALL PROPOSED LIGHTING SHALL MEET OR EXCEED CURRENT
SUMMIT COUNTY DEVELOPMENT CODE REQUIREMENTS.
PROPOSED LIGHTS ARE FOR THOSE LIGHTS THAT ARE
OUTDOORS ONLY AND ANY LIGHTING PROPOSED WITHIN A
STRUCTURE SHALL BE PROVIDED AT THE TIME OF BUILDING
PERMIT APPROVALS.
PROPOSED LIGHTING LOCATIONS ARE APPROXIMATE.
ALL LIGHTS SHALL USE HIGH PRESSURE SODIUM LAMPS. IF
LED FIXTURES ARE USED, A LAMP MATCHING HIGH
PRESSURE SODIUM LAMPS SHALL BE USED IF AVALIABLE.

2
2

ALL FIXTURES SHALL HAVE LAMPS THAT ARE A MAXIMUM 150
WATTS.
ALL FIXTURES SHALL BE A “FULL CUTOFF” VARIETY, WHERE
NO MORE THAN TEN PERCENT (10%) OF THE TOTAL LUMEN
OUTPUT OF THE FIXTURE WILL COME OUT AT NINETY
DEGREES (90°) ABOVE THE HORIZONTAL PLANE OF THE
FIXTURE

LIGHTING PLAN
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Conditional Use Permit
CRITERIA FOR APPROVAL
Former Colby School/Snowed Inn Site
This permit application requests approval of the Conditional Use Permit for a Bed and Breakfast in the
former Colby School building on the Colby/Snowed Inn site. A Bed and Breakfast is a Conditional Use in
the Rural Residential Zone. The site plan attached shows 8 rooms, which are allowed within the
definition of a Bed and Breakfast and maintains the same footprint of the existing main Colby structure.
The current approved Low Impact Permit for the Colby site that allows Commercial Pilates, Yoga,
Meditation, and Fitness use on the site will continue in those previously approved locations (Barn and
Studio).
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Response to CUP CRITERIA FOR APPROVAL:
1. The use is in accordance with the General Plan.
The 2015 adopted General Plan intended to address the existing vested uses on this site. The goals and
policies of the GP for the Canyons/Mixed Use area match the vested uses on this site; including: facilities
and activities necessary to promote a year-round resort and meet the needs of the residents of the
Snyderville Basin are encouraged to be developed in this planning area.

2. The use conforms to all applicable provision of the Development Code, including, but not limited to
any applicable provisions of the Conditional Use Permit Section and Chapter 4 of the Code, the General
Plan, and State and Federal regulations.
Yes, the existing structure meet the codes referenced above.

3. The use is not detrimental to public health, safety and welfare.
No, this application is not detrimental to public health, safety and welfare.
Although the 60’ public right of way still exists at the north end of the property through the Park West
Village area, we are not showing a connection for emergency access in this site plan due to the size and
scope of the use proposed on site. The 8 room project did not warrant an additional emergency access.

4. The use is appropriately located with respect to public facilities.
No public facilities are needed to support the project; other than the 5 lane+ State Highway which can
provide easy access to the site, which is located half way between Park City and Kimball’s Junction.

5. The use is compatible with the existing neighborhood character and with the character and purpose
of the applicable zoning district, and will not adversely affect surrounding land uses.
The local context map, provided as one of our Conditional Use Permit exhibits, shows the entire
surrounding area to this site. From this aerial perspective the variety of uses and intensities for current
conditions are shown.
The first (known) development on this site was the Snowed Inn Bed and Breakfast which went through a
Class II development process in the mid 1980’s. As part of that process the site was analyzed for
compatibility with the immediate adjacent uses which included open space and Park West Village a
single-family and condominium complex at that time. The development that was approved included a
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restaurant and bar, bed and breakfast as well as a significant list of other commercial uses. It was
determined at that time that the approval of the development package did fit the neighborhood
character and purpose of the zone. The Bed and Breakfast was built and operated, along with the
Restaurant with a liquor license; hosting many events, parties, weddings and sleigh rides. In the early
2000’s the property was purchased for the use of a private school, The Colby School, which operated on
site with over 200-300 people daily on the property throughout the school year and then renting out to
events and weddings in the summer months. Since the 1980’s when the initial development was
constructed the site has been used for commercial lodging, restaurant, events and educational (all
commercial) uses only. This property, as a commercial property, has been a part of the neighborhood
fabric for over 30 years and is an established part of the character in itself.
This plan is applying for a Bed and Breakfast use of 8 rooms in the existing “Colby” building in its current
footprint. Modifications to the exterior to provide typical maintenance and improve the cosmetic
condition of the current building would occur (roof repair, paint, window improvements, patching,
sanding, siding work, etc) after CUP approval. No expansion of the current footprint is proposed and the
B and B use is located within the main structure. The 8 room facility will have minor impact to traffic,
noise and overall experience as the site is significantly set back from properties on the west side in Park
West, Two Creeks on the North, and has a large berm in between it and one future residential structure
on the east side.
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Joseph E. Wrona
wrona@wdlawfirm.com
1745 Sidewinder Drive
Park City, Utah 84060
(435) 649.2525
f (435) 649.5959

May 26, 2020
VIA EMAIL:
Snyderville Basin Planning Commission
Thomas Cooke, tcooke@summitcounty.org
Ryan Dickey rdickey@summitcounty.org
Joel Fine, jfine@summitcounty.org
Canice Harte, charte@summitcounty.org
John Kucera, jkucera@summitcounty.org
Crystal Simons, csimons@summitcounty.org
Malena Stevens, mstevens@summitcounty.org
Ray Milliner, rmilliner@summitcounty.org
Jennifer Strader, jstrader@summitcounty.org
Tiffanie Robinson, trobinson@summitcounty.org
Margaret Olsen, molsen@summitcounty.org
601 North Main Street
PO Box 128
Coalville, UT 84017
Re:

Application for Conditional Use Permit re: the Colby School Site

Dear Commissioners:
At the last session in which the Commission considered the current Colby School
application for redevelopment, I was struck by two things that were said. The first comment that
caught my attention at the last meeting was made by, I believe, Canice Harte, who said, “We are
an administrative body. The County Council is the legislative body.” Truer words were never
spoken. That is why the County Council went to so much effort to provide you with a clear
legislative directive on how to administer their land use decision for the Colby School parcel. I
am once again attaching the County Council’s legislative directive to you in the hope that you will
heed our County’s legislature so that I do not need to once again go to that legislature to overturn
an illegal land use decision made by the SBPC. Please read the Findings of Fact, Conclusions of
Law and Order issued by the County Council (the “County Council Decision”) describing the
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overarching land use goals for the Colby School parcel that I am attaching as Exhibit A to this
letter.
The other comment that caught my attention at the last meeting was a question Joel Fine
asked everyone at the meeting table, including the assistant county attorney and the planning staff,
about “What happened?” in reference to the County Council’s complete rejection of the
Commission’s last land use decision for the Colby School parcel. The silence in the room that
followed Lew’s question was deafening. This silence told me two things: 1) that no one at the last
meeting had attended the County Council sessions and could relate to you just how decisively the
County Council rejected the SBPC’s rationale for its 2018 land use decision; and 2) that no one
had spent the time necessary to digest and understand the County Council’s detailed written
decision (which was written to provide direction to you in anticipation that the land owner would
return with another request to commercially develop the Colby School site).
In order to answer Joel’s question about “What happened?”, I need to very briefly recite
the history of the current landowner’s use applications and the County Council’s decision to put
an end to the years of nonsense that has ensured since the current landowner acquired the parcel.
The nonsense started over six years ago when current landowner convinced the County Planning
Staff to issue a ‘low impact permit’ to allow the landowner to use the Colby School site as a
commercial pilates/yoga/workout studio. The County Council has condemned the planning staff’s
decision and instructed you to make it your goal to eliminate those nonconforming uses in every
subsequent land use decision that involves the Colby School parcel.
After the current landowner extracted the low impact permit from the County staff, the
landowner attempted to obtain yet another low impact permit to convert the Colby School site into
a venue that could be used for wedding receptions and other commercial uses. I wrote the SBPC
in December of 2015 to alert the SBPC that the issuance of a ‘low impact permit’ to redevelop the
parcel as an indoor-outdoor special event center replete with a bermed amphitheater that the
applicant was attempting to disguise as a ‘sledding hill’ would be an illegal land use decision that
I would appeal. None of the current members of the Commission were serving then, but to quickly
recap, the County planning staff had issued a staff report favoring approval, and SBPC chair Bea
Peck was openly lobbying for approval. After a contentious hearing at which the Ms. Peck
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unsuccessfully attempted to limit my time at the podium, the Commission told the planning staff
that it would not be comfortable with a ‘low impact permit’ approach to redevelopment of the
parcel.
The landowner next submitted an application to redevelop the parcel as a hotel site with
indoor-outdoor special event facilities as uses that were ‘incidental’ to the hotel use. The purported
‘incidental use’ facilities included a restaurant and bar, a stage and outdoor seating for up to 100+
people. The applicant, the County planning staff, and County Assistant Attorney Dave Thomas all
argued that the hotel proposal involved a vested right of use and that that the other ‘incidental’
commercial uses (and the buildings for those uses) were authorized under a variety of bizarre
theories that the County Council later found to be laughable. I then spent the next two years
pointing out to the SBPC the absurdity of the land owner’s (and the County staff’s) land use
arguments, and over the course of ten (10) separate written briefs that I submitted to the
Commission, I repeatedly pointed out to the SBPC that: 1) the land in question is rural residentially
zoned land and can only be used for RR zoned purposes; 2) that there are no other vested uses for
that land; 3) that the other nonconforming uses of the land for commercial enterprises such a pilates
studio, etc., are currently ongoing must be extinguished as part of any new authorization for the
use of the land; 4) and that no collateral commercial uses of the land are permitted that are not
explicitly authorized for RR zoned land. I warned the Commission repeatedly that if it approved
any commercial use of the land that involved outdoor activity or that exceeded the strict zoning
restrictions that govern RR land use, that the Commission’s decision would be overturned on
appeal.
This Commission chose to disregard my warnings and in 2018 it approved the permit
application for a hotel with several incidental uses that included the ongoing pilates/yoga/fitness
business uses. I then promptly appealed the Commission’s decision, and made the same arguments
to the County Council that I made to this Commission. In contrast to this Commission, the County
Council agreed with me wholeheartedly and over the course of three lengthy Council sessions the
Council, with the legal assistance of County Attorney Margaret Olsen, pointed out just how absurd
the positions taken by Ray Millner, Dave Thomas and Brooke Hontz were in light of the rather
obvious restrictions that zoning and the Snyderville basin Development Code had imposed on the
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Colby School lands. Indeed, the sessions became so uncomfortable for Ms. Hontz that she quit
attending after the first one. I did not quit attending.
When I made my presentations to the County Council, I emphasized to the Council the
degree to which the planning staff is biased in favor of commercial development of the Colby
School site and the degree to which the historical uses of the Colby School seem to have blinded
the Planning Commission to the reality that the land needs to be strictly limited to its zoned use. I
warned the Council that the land owner would come back to the SBPC with yet another application
for a commercial use of the property, and I asked the Council to please take the extra time to issue
a detailed decision in order to provide instruction to the SBPC on how it should review any future
application for commercial uses of the property.
Thankfully, the County Council heeded my request and issued a very detailed ruling on
April 4, 2018, that outlines the rules for administering any future land use applications for the
Colby School site. First and foremost, the County Council declared that none of the historic uses
of the land were vested or complied with the Current Code “except for the private residence use.”
See County Council Decision at page 12. The County then explicitly identified the ongoing use
of the land as a fitness studio to be a nonconforming use that needed to be extinguished as part of
any future land use decision. Indeed, the County Council made a point of criticizing the Planning
staff for issuing the Low Impact Permit to allow the land to be used as a fitness studio when the
Council explained,
Although the existing yoga/pilates studio was approved under the 2015 LIP, it
appears that is a prohibited use under the Current Code and was likely approved
based the supposed survival of the small hotel as a vested use based upon the same
incorrect analysis applied to the instant Application.
See County Council Decision at Page 16 (emphasis supplied). The County Council pointed out
that the County’s “goals” in any future land use decision involving the Colby School property
needed to include the goal of extinguishing the nonconforming use of the land as a fitness studio.
See County Council Decision at Page 1). The County Council was very explicit about this goal
being a Summit County legislative directive and on page 16 flat out stated,
As with most statutes dealing with nonconforming uses, Summit County
desires that such uses not be enlarged or expanded, and that they be
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extinguished over time and brought into compliance with the current version
of Summit County’s land use regulations.
See County Council Decision at page 16 (emphasis supplied). The Council then spent page after
page lambasting the SBPC’s findings of fact and conclusions of law, so to answer Joel Fine’s
question about “What Happened?,” the answer is described in detail in the County Council’s
Decision. What happened is that the SBPC chose not to heed my arguments and chose instead to
follow the recommendation of the Planning Staff, which resulted in a decision that was utterly
indefensible on appeal. Based upon what I watched transpire at the last session, it appears that the
Commission is about to make the same mistake again.
The land at issue is zoned for rural residential use. This means that the intended purpose
for the land is to be used to install one single family dwelling. The Code states:
The intended purpose of the rural residential zone district is to allow
existing residential uses to remain, allow the construction of new singlefamily dwelling units to be constructed on legally platted lots . . . and permit
residential uses to be developed with the specific provisions of such
previously approved [low impact] agreements.
SBD Code § 10-2-4 (emphasis added). The Code allows that single family residence to be used
by the landowner as a bed and breakfast inn, but only so long as the owner of the land lives at that
residence. This is a logical restriction because if it is actually enforced by the County, the land
continues to be used as primary dwelling occupied by the landowner who incidentally rents rooms
out on a nightly basis and provides meals to the people who rent those rooms. Indeed, the legal
definition of “Bed and Breakfast Inn” in the Code actually limits the building design to be a
residence, and it also strictly limits the commercial use of the residence to overnight lodging for a
fee and to meal service solely for overnight guests for a fee. The definition reads as follows:
BED AND BREAKFAST INN: An owner occupied residence in which up
to eight rooms are rented for overnight lodging to travelers, and where one or
more meals is provided to the guests only, the price of which may be included
in the room rate.
Code §10-11-1 (emphasis supplied).
When this definition is combined with the County Council’s legislative directive that one of
the goals of all Colby School land use decisions must be to extinguish the current use of the land as
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a fitness studio, the end result is that an owner of the Colby School should be allowed to reconstruct
the Colby school building as an actual residence, and to permit the landowner to use that residence
(and the surrounding land) for the incidental commercial purpose of renting out some of the rooms
in the residence to nightly lodging guest and to serve meals to those nightly lodging guests, and only
to those nightly lodging guests, for a fee. But all other uses of the land must be extinguished as part
of that approval. The neighborhoods that surround the Colby School parcel wholeheartedly support
the use of the Colby Land in that manner, but the problem is that the Colby School landowner is not
seeking permission to use the land in that manner.
The current application seeks permission to use the Colby school and surrounding land as
a commercial nightly lodging establishment consisting of eight guestrooms that will be managed
by an on-site ‘caretaker’ who will live in an undefined additional ‘room’ inside of the school
building. The application also fails to extinguish the other current ongoing nonconforming uses,
and fails to remove the multiple nonconforming structures that are present on the land in addition
to the school building. This is not a description of a ‘Bed and Breakfast Inn’ as that term is defined
in the Snyderville Basin Development Code (the “Code”). See Code § 10-11-1. It is instead a
description of what is commonly referred to in the hotel industry as a ‘boutique hotel’ and what
is defined in the Code as a “Hotel.” The Code defines a ‘Hotel’ as “an establishment containing
sleeping rooms for the temporary occupancy of guests” and that can also include accessory facilities
such as “a lobby, meeting rooms, recreation facilities, group dining facilities and/or other facilities
or activities customarily associated with hotels.” See Code § 10-11-1 (Defining ‘Hotel, Motel or
Inn”).
The degree to which the Colby school building’s design is at odds with the RR zoning, and
an illustration of the harm that its nonconforming design causes the surrounding neighborhoods,
was amply demonstrated in 2017 when the current owner illegally used the building as a dormitory
for over fifty (50+) people at a time who paid monthly rent to sleep in steel-framed bunk beds that
lined the interior walls of the building. The County Council explicitly identified this violation in
its 2018 Decision. See 2018 Colby School Ruling at P. 8, ¶ 24. Before the building can qualify
for a B&B permit, it must first be converted into a “Dwelling” and not a “Building.” Both terms
are defined in the Code, and the Applicant is seeking approval for the use of a ‘building’ and not
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a ‘dwelling.’ See SBD Code (Definitions of ‘dwelling’ and ‘building’).
The application also fails to specify that the owner of the parcel live in the residence that
is being used as a B&B. The Code’s requirement that the residence be occupied by the owner
must be interpreted to give effect to the intended purpose of the rural residential zoning restriction
that is expressed in § 10-2-4 of the Code. The contrived argument being advanced by the Planning
Staff is every bit as absurd as the arguments that were advanced the last time around.
The application also seeks permission to construct a ‘caretaker unit’ in the existing school
building. A ‘caretaker’ is not a nightly rental guest and is not the owner of the property. ). Because
the Colby School property also consists of several nonconforming outbuildings in which multiple
nonconforming uses occur, permitting a maintenance or managerial employee to live on the
property as a caretake constitutes an enlargement or expansion of the nonconforming uses. This
violates Section 10-8-1(C) of the Code, which states that “a nonconforming commercial or
industrial structure . . . shall not be enlarged in any way, unless it conforms to the provisions
contained in this title.” See Code § 10-8-1. To put it simply, the Colby School building cannot
be modified to now serve as employee housing, and the Colby School parcel cannot be used to
house employees that devote time to nonconforming uses.
The application also fails to extinguish all nonconforming uses of the property. This includes
all commercial uses other than strictly B&B overnight lodging and meal service strictly to overnight
guests, and it also includes all nonconforming structures on the property.

The Planning Staff

attempts to duck this issue by arguing that a B&B permit approval does not require restrictions on
other commercial activity and use, but the County Council has mandated that the SBPC must act
with the goal of extinguishing all nonconforming uses.
CONCLUSION
There is an old saying that goes, “Fool me once, shame on you; fool me twice, shame on
me.” With regard to the land use planning for the Colby School parcel, the County Council has
issued a written decision that carefully walks through the history of land use planning for the Colby
School parcel and points out over and over again that the Planning Staff has always been wrong in
its rationales for supporting the current land owner’s requests for permission to use the land for
commercial purposes. We just spent two years analyzing the question whether the landowner could
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convert the Colby school site into a small hotel with additional ‘incidental uses’ and the Commission
ultimately chose to follow the recommendation of the Planning Staff and proceeded to get trounced
by the County Council for doing so. The same thing is about to happen again.
The Code states in Chapter 10 that “No conditional use permit shall be approved unless the
applicant demonstrates that the use is in accordance with the general plan.” Code § 10-3-5(b)(1).
The general plan is implemented through the Code. See Snyderville Basin General Plan, Chapter 1
(“Role of the General Plan and Development Code”). Consequently, the Code is the expression of
the General Plan. If a permit application fails to satisfy the Code, the proposed use fails to comply
with the General Plan.
Chapter 10 of the Code also states that “No conditional use permit shall be approved unless
the applicant demonstrates that the use conforms to applicable provisions of the [Code].” See Code
§ 10-3-5(b)(2). The proposed use fails to conform to the Code because it fails to require the creation
of an actual residence that is occupied by the property owner, and it impermissibly seeks to enlarge
and expand non-conforming commercial uses, including the installation of a “caretaker unit” in the
abandoned Colby School building.
Chapter 10 of the Code states that “No conditional use permit shall be approved unless the
applicant demonstrates that the use is compatible with the existing neighborhood character and with
the character and purpose of the applicable zoning district.” See Code § 10-3-5(b)(5). The Colby
School parcel is zoned Rural Residential, and there is nothing residential about the proposed use.
The proposed use of the property is essentially a proposal to add a boutique hotel to the portfolio of
other nonconforming uses of the property that the County Council has directed the Planning
Commission to phase out.
The Colby School parcel is surrounded on three sides by residential neighborhoods, and the
County Council has directed the Planning Commission to shape its planning decisions for the Colby
School parcel pursuant to the goal of extinguishing the nonconforming uses and bringing the
property into compliance with its Rural Residential zoning and with the surrounding neighborhoods.
The current application is directly contrary to that goal.
In summary, the Colby School parcel can only be permitted to operate as a B&B if: 1) the
Colby School building is redesigned to actually resemble as a residence; 2) no ‘caretaker’ room or
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unit is allowed in addition to the eight rental rooms; 3) the owner of the property begins living at that
residence; 4) all nonconforming uses of the Colby School parcel are extinguished – including all
commercial activity other than nightly room rental and meal service to only those overnight guests,
and. If the property owner will submit an application for a B&B conditional use permit that meets
these criteria, the surrounding neighborhoods will gladly support that application. Until that occurs,
the application for a B&B to be operated in conjunction with any other commercial uses of the land
must be denied.

Respectfully Submitted,
WRONA DUBOIS, PLLC

Joseph E. Wrona
Encl. Exhibit A (County Council Decision dated April 4, 2018)
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Summit County Planners:
Good morning!
Thank you for taking the time to work through the Colby B&B application and I am
looking forward to participating in the Zoom call this afternoon but in case of technical
difficulties, I wanted to send you my concerns and input regarding this application being
discussed today and request they be included in public record.
Back in March, shortly after the last public input on the Colby parcel, Summit County
issued a “Shelter in Place” order and closed all non-essential businesses. My business fell
into a weird grey zone, where is wasn’t listed outright and maybe considered essential by
some but not others. I called the county with my questions. I was told verbatim by a
county staff person: “You can always find a loophole if you look hard enough, but what
we need you to do is honor the intent of the order which is to keep as many people home
as possible.” That seemed pretty clear and made perfect sense… I share this because it
seems that the word “intent” can be thrown around when it is necessary to prove a point
but can seemingly be tossed aside thus allowing loopholes to be found when such
“intent” is no longer convenient or necessary.
The “intent” behind a B&B as an allowable use was discussed at the last Planning
Meeting regarding Colby in February. I find that discussion between your planning team
much more interesting especially in the light of my own ongoing conversations with
county staff during the COVID Pandemic. I do not see much difference between this and
the consideration of a CUP that explicitly brings commercial use as primary purpose
over residential use.
I ask you reconsider the weight of intent behind the usage table of allowable uses in RR
zones especially as so many of us residents are being asked to consider the weight of
intentions over stated orders when while our children are being sent home and business
being closed.
I am one of the property owners most directly affected by the commercial-lite (and
sometimes not-so-lite) activities of the Colby parcel, from 2006 to present date, to name
a few: trespassing, excessive noise that shakes my walls, late night social gatherings with
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amplified music, events, improper care and maintenance of property which caused
flooding that crossed property lines, etc. Needless to say, we are very invested in the
decision you will be making regarding this application. Not to mention, hugely
concerned that so many extracurricular activities outside of the standard, intended scope
of any single family home owner would conduct on an RR zoned property.
Here a picture of my home and the proposed B&B for a reference to the planners who
have not walked the property; as Canice mentioned at the February meeting, we are
literally, “right there”.

I would also ask the newer members of the planning commission review the audio
footage that was submitted during Colby’s first application process- I have attached it to
this email as well. This was an evening event hosted by the gym- this footage was taken
by my neighbor off their iPhone from their back yard, while sitting on their deck!
Because of the outdoor amplification, you can clearly hear the music and what the MC is
saying. Regular events like this is not an intended use of any single family home and
really should be considered inappropriate use on a regular basis. It is also not conforming
to the existing neighborhood as in my 14yrs living in Park West Village, have I ever
witnessed any of my neighbors host much of anything beyond a birthday party or BBQ.
Never has outdoor, amplified music been in use and most of these gatherings where
conducted inside their homes if not brought inside their homes by 8pm.
I am totally on board and in support of a B&B, mainly, for the simple fact that it is an
allowable use under out code- but that is it. What I am not ok with is the finding of
loopholes and grey area to exploit a residential property making it an official commercial
“lite” property by everything but name. This is a wolf in sheep’s clothing and a potential
threat to any peaceful, personal enjoyment of our preexisting and established
neighborhood.
I know that language may sound extreme and a little NIMBY, but please understand, the
current applicant appears to have every intention to offer whatever event that their guests
may request- Brooke said as much at the last meeting and hasn’t deviated from this
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agenda since the very first version of their application so many years ago. There’s that
word again “intention”. Andrew and Emma Hoffman have no intention of ever using
their property as a single family home or as a residential lot. Their history proves have
every intention to run whatever commercial activity they are approved to conducted, and
I believe to my core that they will stretch those limits to the max, pushing into those grey
areas under the guise of being able to provide what their clientele may want now or in the
future without any seemingly real limitations.
I understand that you are an administrative body, not a legislative one. If you feel it is not
your place to put conditions for application approval, I ask you deny this application
based on the fact that the property owners show no interest in working to conform to the
existing neighborhood on finding a level of activity we all can live with especially since
the owners are seeking an exemptions to not be personally exposed to such activities
themselves, and they show no interest in restricting their “extra curricular” offerings for
the purposes of continued revenue.
Perhaps, if you are to consider an approval based on an application that reflects certain
conditions, I ask:
1) the LIP allowing a public workout facility (currently, a non-conforming use) to be
removed
2) no outdoor events or limited to 5/yr, not consecuitive
3) no outdoor amplified music (which was considered during the first application)
4) a full time, live-in high equity partner who not only has the commercial
applications but the residential applications under their responsibilities
5) 1-3-5 year review process where us as neighbors have an opportunity to stand
before you to give an eye-witness account if this CUP operations is truly
compatible to the existing neighborhoods
If the Hoffman family wants to truly operate a B&B, let it be just that and require their
application reflects as such for the sake of us concerned neighbors. Otherwise, you will
be setting a precedent in our county and our neighborhoods that the intention behind the
purpose of a county code can be disregarded if found to be inconvenient to the property
owner.
Thank you for listening and reading to the end.
Take Care, Jessie Bost
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VIDEO OF OUTDOOR PARTY AT THE COLBY SCHOOL
SUBMITTED WITH LETTER FROM RESIDENT ON 05/25/2020
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MINUTES
SNYDERVILLE BASIN PLANNING COMMISSION
REGULAR MEETING
TUESDAY, MAY 26, 2020
Electronic Meeting, via Zoom
COMMISSIONERS PRESENT:
Ryan Dickey, Chair
Thomas Cooke
Joel Fine

Canice Harte
John Kucera
Crystal Simons
Malena Stevens

STAFF PRESENT:

Peter Barnes– Planning & Zoning Administrator Patrick Putt- Community Development Director
Jami Brackin- County Attorney
Amir Caus- County Planner
Kathy Lewis- Secretary
Ray Milliner- Principal Planner
The meeting was called to order at 4:30 PM.

REGULAR SESSION
1. General Public Input
The public hearing was opened. No comments were made and the public hearing was
closed.
2. Public hearing and possible action regarding a Bed and Breakfast Inn, in the
Rural Residential (RR) zone. The proposal maintains the same footprint of the
existing main Colby Structure, located at 3779 Highway 224, Parcel PP-102-A-3,
Brooke Hontz, Applicant- Ray Milliner, Principal Planner
Planner Milliner said the application before the Commission is a Conditional Use Permit
for a bed and breakfast at the Colby School. A vicinity map was shown with the general
overview of the property. The applicant is proposing to use the Colby School property
as a bed and breakfast.
Planner Milliner reminded the Commission that a bed and breakfast is defined as “an
owner-occupied use with eight rooms or less. The Commission reviewed the
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application on March 10, 2020. At that meeting, the Commission asked Staff to work on
the following three items:
1. There is an existing LIP for a palates studio on the site. Can an application be
processed?
2. What will satisfy the requirements of owner/occupied?
3. Conditions of approval should be created in anticipation of events and outdoor
activities
Planner Milliner said Staff discussed the first issue with the Attorney’s Department.
Staff was told there is nothing in the Code that prohibits multiple uses on a site;
therefore, the CUP application can move forward.
Planner Milliner said the second issue of owner-occupied has been sufficiently covered
by a condition of approval. This condition requires that, prior to the issuance of a
business license, the applicant must demonstrate the person who will reside at the
building will have an ownership interest.
Planner Milliner said the third issue is in regard to possible events. In a discussion he
had with the applicant, he was told the applicant is not requesting an event center.
Because of this, the applicant believes the placement of conditions on the property
centering on events would be inappropriate. Staff believes that conditions could be
added to help diminish some of the concerns of the neighborhood. Staff is requesting
the Commission have a discussion if that would be an appropriate action. He said that
Staff recommends the Commission conduct a public hearing and approve the project as
outlined in the Staff Report.
APPLICANT’S PRESENTATION
Brooke Hontz, representing the applicant, said they are prepared with exhibits and
information. They are happy to respond to the comments and questions that may come
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up at the meeting. They appreciate the work that Staff has done. She introduced Robert
McConnell, attorney for Hoffvest Planning. He may have comments at some time during
the meeting.
The public hearing was opened.
Andy Levy said the neighbors surrounding the structure welcomes a bed and breakfast,
if it follows what the neighbors expect and what the County Council clearly asked for.
He was among those that appealed the previous ruling. He attended the County
Council’s meeting on the appeal. They were clear about having multiple uses on the
property.
Mr. Wrona is the attorney representing the neighborhood, but was unable to attend
this meeting. He submitted a legal brief to the Commission. Mr. Levy said he doesn’t
believe this application meets the standards the County Council was looking for.
Kathy Sonzini said she sent a letter to the Commission earlier in the day. Looking at the
Staff Report, she was perplexed by some of the applicant’s statements in response to
the CUP criteria. She said the General Plan was adopted in 2015 to address the vested
uses on this site.
Ms. Sonzini said the applicant made a statement that the goals for the Canyons include
facilities to promote a year-round resort. That statement makes her question if the
applicant plans on this being a bed and breakfast or a year-round resort. Does the
applicant understand that the County Council deemed all previous uses abandoned?
There are no vested uses.
Ms. Sonzini asked if the Commission is willing to alter the General Plan to allow uses
specific to this parcel. If that is being done, what is the motivation of the Planning
Commission? If the applicants are not planning on holding events, then the
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regulations she proposed in her letter should not be a concern to the applicants. The
regulations would ultimately protect all of the adjoining neighborhoods now and into
the future if there were another owner.
Ms. Sonzini said under criteria #5 (compatibility) the applicants cite the previous
Colby School uses. These uses are not permitted under the current Code. This
language suggests to her that the applicant intends to hold large events. Does the
applicant want the Commission to believe the neighborhood has gotten used to this
type of activity?
Ms. Sonzini said she lived in Park West Village during the Colby School time. The
neighborhood was negatively impacted by the events that were held there. It was
tolerated because during the day, there was less than 100 students and faculty at the
site. There was no one there at night, holidays, or during the summer. The mitigation
of events is a protection measure for the neighborhood.
Ms. Sonzini said as far as the LIP that is currently in place, she understands that there
can be more than one permit granted. She asked if all of the land uses going forward
must conform to the current land uses. The current LIP does not conform.
Jess Voss said she sent a letter during the morning and wondered if the Commission had
read it. She has a second home near the Colby School. She was told by Staff that
loopholes can always be found in the Code. She was encouraged to focus on the intent
of the Code. Being told this, she started thinking about how important the intention of
a project is. The intention should be consistently applied. It should not be
disregarded when it is not convenient for a property owner.
Ms. Voss said she is in favor of having a bed and breakfast at the location, but not
events. If events were held elsewhere, she would not be concerned that the
commercial aspect would be pushing the intentions of the Code. She struggles with
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the co-existing non-conforming use of the palates studio. She believes the fact that
the applicant is not removing the LIP shows they want to use the property for any
commercial use that can.
Ms. Voss said the tourism industry has changed since the early 1990s when the
Snowed Inn existed. Tourist needs have changed, as has the surrounding
neighborhood needs. The fulltime residency around the property has also changed.
She thinks this property should be looked at the same as if someone were applying for
a bed and breakfast in a second home.
Ms. Voss said Staff has said because the Code doesn’t prohibit multiple permits, it is
allowed. She believes it is the Planning Commission’s job to decide if multiple permits
are allowed. If there is a loophole, the Commission can decide what should be allowed
or denied. Because so many of the surrounding neighbors have concerns, she hopes
the Commission will be conservative when clear regulations are not given.
The public hearing was closed.
Chair Dickey asked Attorney Brackin if there is already a non-conforming use on the
property, can the Planning Commission allow another use to be applied. Attorney
Brackin said that question presumes the current use is a non-conforming use. As Staff
has said, there is nothing that prohibits more than one use on a single parcel. The Utah
State Code, which Summit County is bound by, states if something is not prohibited, it is
deemed to be allowed. Even though the neighbors feel differently, she isn’t convinced
the palates studio is non-conforming. That is a determination that would need to be
made by Director Putt.
Commissioner Cooke said the County Council had trouble with the scenario of two
uses on one piece of land (one being a non-conforming use and the other one is an
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allowed use), if the uses created a natural expansion of either one. He asked Attorney
Brackin to help the Commission to understand.
Attorney Brackin answered that there is language in the Development Code about the
expansion of a legal non-conforming use that use. It would first need to be decided if
there is non-conforming use. The Code has language that private athletic facilities are
an LIP in a residential zone. Because the final determination has not been made, it is
not something the Commission should concern themselves with.
Commissioner Stevens asked the applicants to discuss their plans for events. Ms.
Hontz said they are only applying for a bed and breakfast with eight rooms and the
provision of a meal being provided. It is not the intention of the business plan to host
events; therefore, to prohibit events would not be appropriate. The bed and breakfast
should have the ability to be successful. That success may include having certain types
of events appropriate on the site. It is imperative the Commission follow the
Development Code and process the application as submitted.
Ms. Hontz said their attorney, Robert McConnell, sent a letter which addresses the
condition that limits hours of activities. His suggested language is “when relevant, the
applicant will apply for a special event permit.” This would replace the listed hours. A
special event permit addresses parking, noise, hours, and all the concerns that the
neighbors have. Because of this, a finding about special events is not needed.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Stevens said she understands Attorney Brackin to be saying that the
Commission can’t force an applicant to extinguish an existing entitlement in order to
exercise the allowed uses. She asked Attorney Brackin about a statement made by Mr.
Joe Wrona. He said that a building needs to be converted to a dwelling.
Attorney Brackin said for the purpose of a CUP, the property is zoned residential with a
single-family home. The owners of the building have the right to ask for a small bed and
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breakfast. There is no conversion that needs to happen. The Commission should think
of this as any other home. She added that accessory buildings are allowed in this zone.
Commissioner Stevens said she feels inclined at this time to establish conditions
surrounding events. It is important to protect the neighborhood. Attorney Brackin said
it is clear that the neighbors are concerned about events. She quoted from Utah State
law that if the County doesn’t have a provision in the CUP process that would prohibit
gatherings, they cannot prohibit them. The County cannot impose conditions not found
in the Code.
Attorney Brackin said special events are allowed in the Code with a permit. The
Commission can require this permit, if an event is held. The Commission can also limit
the number of people allowed at a gathering before a special event permit is triggered.
Commissioner Stevens said after listening to Attorney Brackin, she would be in favor
of adding a condition requiring a special event permit, should any sort of event occur.
Attorney Brackin said a special event permit regulates the noise, traffic, parking, and
dictates the permitted hours.
Chair Dickey asked what would trigger the special event permit. Attorney Brackin
responded that anyone can have an event at their house. A permit would be required
when the impacts of an event extend beyond the boundaries of the property. Chair
Dickey asked if this requirement can be based on the number of people. Attorney
Brackin said that one alternative, but any number they set could be claimed as arbitrary
and capricious. She recommends that all events are required to have a permit.
Commissioner Simons asked would it be acceptable to the applicant if the Commission
required every event held there to have a special event permit. Attorney Robert
McConnell said they would agree to obtain a special event permit, pursuant as to what
is required for the permit found in the Summit County Code. He would be cautious
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about agreeing to “any” event. That could be construed as six people talking on the
back lawn.
Ms. Hontz said they will file for a special event permit as it is outlined in the Code. She
said there are activities, such as a backyard barbeque, that would not constitute having
a special event. Commissioner Simons said she is comfortable with articulating that a
special event is required if it goes beyond the typical use of an eight room bed and
breakfast.
Commissioner Simons said the developer is allowed 94 parking spaces. That number
seems like an overabundance of parking spaces. She asked Planner Milliner to address
that issue. Planner Milliner said that was a number Staff inserted because of the
number of spaces already there. This number can be removed if the Commission would
like. Ms. Hontz suggested the Commission may want to mandate the minimum spaces.
Commissioner Simons said she is comfortable with a minimum being stated. Because
94 parking spaces were indicated, it caused her to question the intent. Such a large
number of spaces would not be needed, unless the applicant intends on holding events.
Commissioner Simons asked if the County requires every event to be permitted in the
surrounding area. This seems like a slippery precedence to set. She is somewhat
uncomfortable with adding a requirement that all events must be permitted. The
Commission needs to find a balance of rights.
Commissioner Harte said as he looks at the Staff Report, one of the key pieces is the
definition of owner-occupant. He read the definition from the Staff Report. He referred
to Mr. McConnell’s letter when he was speaking about owner-occupancy. He noted that
when the County Council reviewed the previous application, it was stated that Utah
courts require Summit County to apply plain meaning of Summit County’s land use
regulations when reviewing applications. The words “plain meaning” caught his
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attention. Commissioner Harte asked if this application meets the standard of “plain
meaning” of an owner-occupied bed and breakfast.
Commissioner Harte said before he gets to any conditions, he thinks the Commission
should determine if this application meets the requirement of the “plain meaning” of an
owner-occupied bed and breakfast. If the Commission says “no, it doesn’t,” the
Conditional Use Permit should not move forward. If the answer is that it does, they will
continue to the next phase. The answer to that question is where things get complex.
Commissioner Harte said his version of the “plain meaning” definition is there is
someone who lives and resides in a house. That person decides to convert it to a bed
and breakfast. It would be an allowed use wherever a CUP or LIP is allowed. He has not
yet seen or heard something that meets that standard. If the applicant can get past that
hurdle, then the Commission should look at conditions.
Commissioner Fine said he is leaning towards approval. He agrees with what the
other Commissioners have said. For him, the question is what the applicant brings to
the table. He noted that a special event application can be rejected. That fact helps him
not to feel worried about granting approval.
Commissioner Cooke said his thoughts fall into three buckets under land use, along
with the definition of a bed and breakfast in the Code. The “plain meaning”
interpretation should be a consideration. If that threshold can be cleared, they can
move to a discussion about the mitigation of impacts.
Commissioner Cooke said the previous application does not apply to this one. This
application is discussing the RR zone and the allowed uses in that zone. A bed and
breakfast as described by the Development Code is an allowed use. This is a new
application for an allowed use. Based on what is being presented, this seems like a
reasonable application.
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Commissioner Cooke said a pig farm in the RR zone is an allowed use. A Conditional
Use Permit would not be required. It is worth noting what is currently allowed in
today’s Code. Some of the things would be a cemetery, a group home, and a commercial
horse boarding facility. He said the value of looking at the past is that this structure was
built to be a bed and breakfast. It seems that they can use the past to decide if this is an
appropriate use for the property.
Commissioner Cooke said he doesn’t believe it matters when they think of what
events happen at a bed and breakfast. What is important is the plain language
interpretation of what the Development Code says. The Development Code is specific
about the number of rooms and this application conforms to the given number. The
food and beverage would only be available to those staying at the bed and breakfast.
That means it would not be a restaurant.
Commissioner Cooke said the Development Code doesn’t indicate if a bed and
breakfast can or cannot have events. One of the requirements is that it must be a
residence. He thinks that barrier has been cleared. The County Council’s decision is
that it is a Victorian home.
Commissioner Cooke said the question to him, is how they get passed the barrier of
the bed and breakfast being owner occupied. He doesn’t think it is the job of the
Commission to decide what legally constitutes an ownership stake when there is a LLC.
At the last meeting, the Commission made it clear they wanted to have information
about how this hurdle is cleared. He doesn’t believe that has been met. Chair Dickey
said he thinks the Commission wants to tackle the question of owner-occupancy. Once
that is settled they can come back to the mitigation measures.
Commissioner Kucera said the letters from the different lawyers and the neighbors
indicate there is a fair amount of legal complexity with this application. It has been
pointed out that Staff believes the application has met the required conditions. He
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asked Attorney Brackin to address the subject. Does she believe the applicant has met
the status of owner-occupied? He would like to have her guidance.
Attorney Brackin said she has read the letter received by the applicant’s attorney. It is
correct that this needs to be a residence. The question is asked who will reside at this
residence. Under the perimeters of a bed and breakfast, the person who resides there
needs to be the owner. In this case the owner is an LLC.
Attorney Brackin said the term “owner” is defined in the Code. A “person” is defined as
an individual or a company, such as an LLC. If a structure is owned by an LLC, that does
not negate the owner-occupancy requirement. Usually there are silent and general
partners. The Code requires that someone in the LLC must live there. That person
should be the representative of the company and the resident. If so, the conditions of
the Code will have been met.
The applicant is requesting that information is provided when the business license is
applied for, and not at this time. This is also the recommendation that Staff made. It
has been discussed that the Planning Commission can require that information prior to
approval, which is often the case. Attorney Brackin said there is no amount of
ownership percentage that is required. When that information is presented, it will be
up to the Planning Commission to decide if it meets the requirements.
Commissioner Kucera said he would like to hear from the other Commissioners when
they want this information to be given. He asked what the difference is between a bed
and breakfast and an Airbnb with eight rooms. Attorney Brackin said one difference is
instead of eight different parties renting out individual rooms, with an Airbnb, there
would be one party renting out the whole and sharing the use. With this application,
meal service will be provided. That is not included with an Airbnb.
Attorney Brackin said if someone with an eight bedroom house wanted to have an
Airbnb, a business license and transient room tax is required. That type of use would
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not require a conditional use permit. If someone with an eight bedroom house wanted
to rent each room separately, the County would consider that a hotel. It would not be
allowed in the neighborhood. It would be allowed, if a group of people wanted to rent it
as a group.
Commissioner Kucera asked Attorney Brackin to explain the difference between the
intent of the law and the letter of the law. Attorney Brackin said State statute says that
an application must be approved if it meets all conditions required in the Code and can
mitigate all impacts. Only if there is an overwhelming countervailing interest and it is
iterated in the record, can the Commission deny the application. The questions for the
Commission to consider are if this application meets the Code. Are the conditions
appropriate to mitigate the impacts? If the answer is yes, the Commission must
approve.
Commissioner Kucera said although he has heard differing opinions, he is inclined to
follow the advice of the Commission’s legal counsel. This is also the recommendation of
the Planning Staff. That leads him to the next step, which is establishing conditions.
The fact that there would be an LIP and a CUP on a single parcel should be considered.
Commissioner Kucera asked Attorney Brackin to explain the process of applying for a
special event permit. Attorney Brackin answered there is nothing mentioned about the
frequency. An event can be held nightly, if there is a special event permit attached to
each one. A special event permit kicks in when the scope of the event impacts things
such as noise, parking, or extends beyond the 9:00 p.m. cutoff time. Other items are
included in the permit, such as things that don’t normally occur at a bed and breakfast.
Commissioner Kucera asked if there is a way to either remove a CUP or to enforce it.
Attorney Brackin said if there is evidence that the conditions of approval are not being
met, the County would have to give due process. This would begin with notifying the
owner-occupant. They would be given the opportunity to explain why their permit
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shouldn’t be revoked. Commissioner Kucera said he is supportive that this
application meets the required standards of approval. He will support conditions that
will mitigate any negative impacts.
Chair Dickey added because events do occur at a bed and breakfast, he would like to
establish a number limiting those who can attend the event. Attorney Brackin said if a
number is set, it should be based on something rational, such as the number of people
that could be staying at the building. It should not be an arbitrary number.
Chair Dickey said the Commission needs to decide if this application constitutes a bed
and breakfast, or a small hotel. Based on the description found in this application, he
thinks it fits the description of a small hotel, rather than a bed and breakfast. A small
hotel is not an allowed use.
Chair Dickey said he would like to have more specific detail about the ownershipoccupancy issue. To hire someone to manage the site and give that person a share in
the LLC, doesn’t meet the spirit of the Code. The difference between a small hotel and a
bed and breakfast is the owner-operator. A small hotel can have eight rooms.
Chair Dickey said a possible description of an owner-operator might be someone who
lives full-time on the property and owns no less than 50% of the property. Even if the
property is owned by an LLC, this would be in line with what was meant. It wouldn’t be
just someone with a share in the LLC. He would like to see this type of condition added.
Commissioner Stevens said she likes the option of not approving the application until
the Commission is given the information about who the owner-occupant will be. That
would help her feel more comfortable. It will help to visualize what this would actually
look like. Chair Dickey asked if each time the owner-occupant changes, would this
have to come back to the Commission for approval.
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Commissioner Harte said this comes back to the term of “plain meaning”. If someone
owns a house that becomes a bed and breakfast and if the owner of the house moves
away, that bed and breakfast ceases to exist. He said that is a defining characteristic. A
person, who has a percentage of ownership, doesn’t meet that standard. It doesn’t meet
the plain meaning of an owner-occupied bed and breakfast. He doesn’t oppose the idea
of a bed and breakfast, but it needs to meet this standard to be approved.
Chair Dickey said while he respects Staff, he doesn’t like the idea of letting Staff decide
if it meets the standards when the business license is issued. That is the job of the
Planning Commission. The Commission needs more details.
Commissioner Simons said Attorney Brackin has stated that ownership does not
require a certain percentage of shares. Is this conversation about requiring a
percentage? Attorney Brackin said in an LLC, there aren’t shares, but a partnership. In
theory, a partner can be considered an owner.
Attorney Brackin said a good point was brought up about the difference between a
small hotel and a bed and breakfast. The reason a B&B needs to be occupied by the
owner, was based on the belief that an owner would have enough interest to make sure
the operations occurred appropriately. A question for the Commission to consider is
how much interest instills a desire for the owner-occupant to really care what happens.
Commissioner Simons wondered if the Planning Commission has the authority to
determine what that percentage should be. Attorney Brackin said because it is a
criterion for the bed and breakfast to be owner occupied, the Commission has the right
to ask for that information before approval. Commissioner Simons said she supports
understanding who that person is prior to approval.
Commissioner Kucera said while he agrees with the concepts and ideas being
discussed, what he hears from Staff and Attorney Brackin is that the applicant meets the
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definition of owner-occupied. He asked Attorney Brackin if he has missed something.
She said at this time, that answer is unknown. The question is if the Commission wants
to see that information prior to approval to verify if they meet the condition. A
condition can also be made this can be determined by Staff before they begin business.
This is what the applicants are requesting. The Commission can take either route.
Chair Dickey responded because there isn’t a legal definition of owner-occupied, it is
up to the Commission to make that call. Without having the details of the ownership,
this looks like a small hotel to him.
Commissioner Harte read language that he referred to earlier. “Utah courts require
Summit County to review land use applications by applying the plain meaning of the
Summit County’s land use regulations.” He thinks this allows the Commission to apply
the plain meaning of owner-occupied. This creates the opportunity for the Commission
to have a conversation about what owner-occupied means.
Robert McConnell, the applicant’s attorney responded. He read the Staff’s citation of the
Silver Moose bed and breakfast, he was hoping for some clarity. He said the
Commission refers to different terms while discussing this application. That is because
the Summit County Code doesn’t have a definition.
Mr. McConnell said the County has to be careful when regulating the ownership of a
property. The Planning Commission is charged with regulating the use of land. If the
Planning Commission is going to dictate percentage of ownership, he will challenge that
constitutionally. One of the problems that Summit County has is that the Rural
Residential zone allows a wide variety of uses. This makes it difficult to say that an
application will run afoul of the uses in the neighborhood.
Mr. McConnell said the Commission is asking for information that the Code doesn’t
specify. The Code is ambiguous about what owner-occupant means. Whatever the
Commission decides, he requested they make it clear. This will allow the applicant to
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either comply or challenge. If a proof of ownership is required, they will provide it. The
Commission needs to be careful about specifying ownership. This is not done with any
of the other uses in this zone.
Mr. McConnell said with respect to special events, they want to comply with the County
Code. If additional conditions are applied, they need to consider why the condition
would be needed with this application, but not to other allowed uses.
Mr. McConnell said with respect to multiple permits, he believes the Commission
cannot prohibit a second permit. He said that neighbors cannot regulate a neighbor’s
property. Summit County can regulate the use of land. That is authorized the State
Statute. It needs to be regulated in accordance to the health, safety, and welfare. It
needs to be regulated in accordance with the ordinances they submitted under and the
County’s Land Use Development and Management Act.
Attorney Brackin said it is up to the applicant to show what the ownership is. Will it be
an undivided interest in the land as tenants in common, or will it be a general manager
with equity interest in the LLC. This information has not been provided. It is up to the
applicant to show which one option they will take.
Mr. McConnell said if Staff’s recommendation is adopted that the resident has an
ownership in the property, the LLC will convey to the owner-occupant an undivided
interest. He is now hearing an alternative, that the resident caretaker/manager can
have an equity interest in the LLC. That would be a preferable option. He will need to
check with his client on the ultimate answer.
Attorney Brackin said she thinks that either of those will work. This is the threshold the
applicant must meet. Mr. McConnell said he will commit that they will do one of the
options. They will meet the requirement.
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Chair Dickey said one of the conditions in the Staff Report describes ownership. The
language from the Staff Report was read by Mr. McConnell. He said that even with this
language, he isn’t sure what Summit County’s requirement is. His preferred option is
that the resident manager should have a membership interest in the LLC.
Chair Dickey said he would like to take a straw poll of where how the Commissioners
feel about the language found in the Staff Report. If the majority of the Commission is
comfortable with the language, they can move on to conditions. He asked each of the
Commissioners to respond.
•

Commissioner Fine said he is comfortable with what is proposed in the Staff
Report. The more specific they can get, the better off they will be.

•

Commissioner Cooke said he feels strongly that they should see how the applicants
propose to meet the ownership standards before a finding is made.

•

Commissioner Harte said he wants to understand the ownership before he would
be comfortable making a finding.

•

Commissioner Kucera asked if the ownership is certified on an annual basis. How
will it be enforced? He would like to see what the applicants propose. Attorney
Brackin responded that in the future if the applicant is no longer the actual owner,
there would be an enforcement action. A business license is needed yearly and all
associated entities give an annual approval.

•

Commissioner Stevens said she would like to know the specific individual who
owns and is operating the bed and breakfast prior to approval.

•

Commissioner Simons said the comments made by Mr. McConnell make it clear
that the applicant considers this person as a staff member. That means turnover is
possible. She would like to hear the applicant’s intention prior to approval.

Ms. Hontz said there are some things the owner would like to do to the building and the
site prior to application for a business license. In order to do so, they must have the
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Conditional Use Permit. The building is taxed as a commercial structure. For
commercial upgrades to a residential building can take place, the CUP must be in place.
The protection the Planning Commission seeks will be there at the business licensing.
She added that the CUP can be revoked any time after due process has taken place. If
the conditions are not met, it can be revoked. As applicants, they think it is appropriate
to make that known at the time of business licensing. If that is required at this time, the
building will never come to life.
Commissioner Cooke asked Ms. Hontz if they can give an outline to the Commission in
the form of a memo of understanding of what the intention is for ownership. The
Commission doesn’t need to see the paperwork at this time. They would like to
understand what direction the applicants want to take. The letter from Mr. McConnell
doesn’t indicate any ownership stake. The Commission would like to have something
that indicates the way the ownership will be established.
Ms. Hontz said the County has not been clear in their expectations. They will be happy
to indicate if the person will have shared ownership in the LLC or in the land. That
could be done by changing the language of Condition #1 to say if the ownership is in the
property or in the LLC. They cannot give the name of a specific individual, but they can
state the property will be owned by the LLC. The manager who is taking care of the
property will have a specified percentage of interest. That information can be provided
to the Commission.
Attorney Brackin said the choices before the Planning Commission are:
1. To approve with the conditions as proposed by Staff.
2. They can continue until they get the information they want regarding ownership.
3. They can find they don’t have enough information to say the building is owner
occupied. That finding would be the basis for denial.
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Mr. McConnell said if this is going to be continued, it would be helpful to know what the
County considers as the requisite percentage of interest. Commissioner Stevens said
she wants to know what their vested interest would be in the community.
Commissioner Simons said she thinks that someone who lives on site would have a
neighborly relationship with those living nearby. She also respects the applicants
desire to have the CUP so that funding for the project can be obtained. If they are going
to continue, they need to define for the applicants what will meet the bar.
Chair Dickey said it seems the support for the language, as written, is not there. There
is a segment of the Commission that wants to know the ownership structure. What
does it mean when the applicant states they will have an owner-occupant to manage the
property? There seems to be a differing opinion on when that information needs to be
given. Is it before approval or before business licensing? Thus is why he thinks that a
continuance is appropriate. With the absence about ownership information, this seems
to be a small hotel.
Mr. McConnell asked what the outcome was with the Silver Moose Bed and Breakfast.
Did they lose their permit? Attorney Brackin said they refused to convey any interest to
the LLC operator; therefore, they lost their permit and were shut down. Mr. McConnell
said that means there is no precedence for the amount of ownership.
Chair Dickey said that he believes 50% fulfills the intent of the definition.
Commissioner Cooke said he respectfully disagrees with that. He thinks that someone
with some “skin in the game” should actually lives there. It shouldn’t be a management
company that is operating the bed and breakfast. He hasn’t decided what the amount of
ownership should be, but it would be a lot lower than 50%. Chair Dickey said that
brings the issue back to more information is needed about the owner-occupant before
the Commission can get to a vote.
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Ms. Hontz responded that she believes the applicant could come back several different
times with percentages that may appeal to one Commissioner, but not another. The
preference for the applicant is for the Commission to come up with a number that they
can either agree to, or come back with a condition that gives a number.
Chair Dickey answered that there is a group of Commissioners that don’t think a
percentage is the right approach to measure owner-operator. If they come back with a
description of the ownership, that may satisfy those Commissioners. He doesn’t think
the Commission is able to give a number at this time. He hopes that at the next meeting,
the Commission could get to a number.
Attorney Brackin said it is incumbent upon the applicant to demonstrate how they meet
the owner-occupied standard. The Commission needs that so they can make a finding.
Ms. Hontz responded they will have an owner-occupant. That is the condition that is
required and that is the condition they will meet. She thinks the first condition does
what it needs to do in saying there will be an owner-occupant on the property. It will
be an ownership interest that has been deeded. It won’t just be a lease-hold interest.
She is unsure of how another discussion will help.
Attorney Brackin said if there is a deeded interest, it would establish tenants in
common. That would make that person equal co-owners to the current owner. That
would not require a threshold percentage. Percentage comes into play if they choose
the option of giving an interest in the LLC. Mr. McConnell said they will like to specify
the percentage of ownership.
MOTION
Commissioner Cooke made a motion to continue the review of this application to
the next available date to allow the applicant to present more information about
the ownership prior to voting on the CUP. Commissioner Fine seconded the motion.
All voted in approval.
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•

MOTION CARRIED (6-1) Commissioner Kucera voted nay.
Ms. Hontz verified that the public hearing will not be opened at the next meeting unless
the application substantially changes. She requested to have verification of what
information the Planning Commission is looking for at the next meeting. Is it strictly to
have more information about the ownership structure? Attorney Brackin said the
Commission has not gone through the conditions of approval. Commissioner Harte
said what the Commission is saying is that this threshold issue is something that must
be satisfied before the Commission can move on to the conditions.
A five minute break was taken.

WORK SESSION
1. Discussion regarding the amendments to the Canyons Development Agreement to
allow for maintenance facilities and amenity structures at the Colony, Kelly
Simons representing Colony HOA and John O’Connell representing iron Mountain
Associates Applicant– Amir Caus, AICP, County Planner
Planner Caus said the request is for 135,000 square feet of non-residential density in
the Colony area. It would include lodge facilities, gymnasium, restaurants, and some
maintenance facilities. The Development Agreement has language that implies the only
allowed uses are residential. The types of uses being proposed are generally confined
to the resort core. Staff would like to have direction from the Planning Commission.
The applicants would like to present their case and explain what they want. If the
application moves forward, Staff has more concerns to discuss. This work session is to
ensure the ground is suitable for development and that critical lands are being avoided.

APPLICANT’S PRESENTATION
John O’Connell is representing Iron Mountain Associates and Kelly Simons is
representing the Colony HOA. Mr. O’Connell said a history of the development was sent
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shortly before the meeting began. It has more information than will be given at the
meeting. He listed some of the buildings that have been constructed since the Colony
was developed over 20 years ago. All of the structures were built under the CUP or LIP
process. All appropriate building permits were obtained. Most of the parcels have plat
notes that specify the use. There are a handful of properties that can be built on. One of
these is a shared maintenance facility. This will be shared with Vail and the HOA. This
was identified on a plat note.
Mr. O’Connell said the County questions their ability to build anything but residential
units. He said the SPA constantly refers to the Code. The Code allows a number of uses
in their zoning. One use that is not listed is the ability to have restaurants, but Vail has
that use within the Colony. They are asking for an exception to allow the HOA be
allowed to be a restaurant operator.
Mr. O’Connell said they have shown very clear ties from the SPA to the Development
Code. They have tried to get additional uses such as a helicopter landing pad on one of
the lots, but that wasn’t allowed in the Code; therefore, that use was removed. They
have made sure that everything in this application is clarified and all entities are on the
same page about the additional uses.
Mr. O’Connell said they are not asking for 135,000 square feet of additional
development. More than half of this square footage has already been developed. What
they are requesting, if for the components of the development that are necessary. This
includes a building to store maintenance equipment.
Kelly Simons from the HOA spoke next. She said that over the last five years there has
been an increase in the request for amenities. The HOA has been looking at how that
could happen. What they are proposing is very similar to what is seen in the Sun Peak
neighborhood. Several services are taken care of in-house instead of being outsourced.
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This includes the 20 miles of roads within the development and a very expensive fire
mitigation program. They believe having this in-house is reducing traffic impact.
Ms. Simons said there is a letter of support from Park City Resort for their application.
She explained the amenities would not be for public use. It would be for homeowners
only. Vail has stated they are not interested in operating a restaurant or any of the
amenities in the Colony. Instead of returning to the Commission multiple times, they
are asking for things they believe will be needed in the future.
Ms. Simons said they have slides of the 11 parcels in which they are requesting for
development to take place. These can be shown to the Commission and the requested
development explained. Commissioner Harte asked they begin with the vicinity map
to orient the Commission on the Colony. Additionally, that an explanation is given of
what the parcel is like today and how things would change. Where are the proposed
activities going to take place? The slides were shown along with an explanation of the
proposals. .
Chair Dickey asked if there established building envelopes. Will those be altered? Mr.
O’Connell said within the Colony parcels there are a handful of parcels with building
envelopes. Most of the parcels have setbacks. Residential parcels have building areas,
but these are not defined as tightly as a building envelope. The post office would have
setbacks from the property line. There will be no other restrictions. The parcels do not
have building envelopes and there are no intentions to add any.
Commissioner Stevens asked what is meant when they are talking about expanding
but staying within the same footprint. Is this simply adhering to the setbacks? Ms.
Simons said the current structure is one story. They believe they would have the ability
build vertically.
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Commissioner Harte asked Planner Caus if they are opening the Development
Agreement and potentially adding density. Is that the bigger question the Commission
should be considering? Planner Caus said there are two questions to be answered. The
first is if the Planning Commission agrees with the applicants that these buildings are
allowed uses, or would this would be a major amendment. The second question is the
amount of density being requested.
Commissioner Harte said if the Commission agreed to open up the Development
Agreement, then new density would have to comply with current zoning ordinances.
Would affordable housing come into play? Planner Caus said that potentially it would.
Commissioner Fine asked if the converting the yurt is under consideration. Ms.
Simons said yes, that is part of the request.
Commissioner Harte asked his fellow Commissioners how they feel about amending
the Development Agreement. Commissioner Stevens said she pulled up an email the
applicant sent prior to the meeting. The attachment they sent is from 1998 Canyons
Amendment. She asked Planner Caus if that is still relevant because the Canyons
agreement was amended in 2018. Planner Caus answered that some parts were not
amended and those parts carried over.
Attorney Brackin said there were some approvals given in 1998. The Grand Summit
Lodge, the Colony, and other developments were approved. This was called a “mini
Specially Planned Area.” In 1999, the comprehensive SPA was developed. Some
provisions changed with the 2018 amendment, but there were no changes for this
parcel. A number of parcels were allocated and were designated to single family homes.
Attorney Brackin explained as part of the agreement, the applicant was required to
accept TDRs, or incentive density transfers. She said there were some parcels outside
of the SPA boundaries. Summit County acquired those. They were to be designated as

150

Snyderville Basin Planning Commission
May 26, 2020
Page 25 of 31
open space. The density that would have been on those parcels was transferred to the
Colony. This is how they ended up with the 274 lots, which is their base density.
Attorney Brackin said the SPA is very specific. Only the uses and density on the land
use and zoning chart (shown in Exhibit B) are allowed. If a property owner is going to
increase the density, or the intensity of the use, a substantial amendment is required to
the SPA. The 2018 amendment shifted some of the densities in the resort core. The
Colony was impacted by the amendment.
Commissioner Harte asked if the density in the Colony were increased, would that
come out of the total density allocated in the 2018 SPA amendment. Attorney Brackin
said the only way to transfer density under the SPA is if it is under the same ownership.
The density in the resort core is not under the same ownership as the Colony or the
HOA, who is making this application. Under the original SPA matrix, the only way to
obtain increased density is to provide substantial community benefits.
Commissioner Harte said it seems reasonable for the HOA to request certain
amenities, such as a club house. It is his understanding if the Commission were to grant
this request it would be adding density. This would be a legislative act and the County
Council would be the ultimate decision maker. He noted this would require certain
things, such as affordable housing and showing good cause. He thinks the proposed
uses are appropriate for the Colony, but the applicants need to realize this would
require an amendment to the SPA.
Planner Caus said the applicants are approaching this as a SPA amendment. The
Planning Commission would be the recommending body. The applicant’s take on this
seems to be that they are entitled to have these facilities. Staff’s preliminary findings
are there is nothing to indicate that is allowed. Staff has been objective and tried to find
the appropriate process. He looked to see if there will be any community benefits tied
to the request? Because this is a Development Agreement, there is a lot more flexibility.
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Commissioner Harte said he will take his cues from the Planning Department, Staff
and the Legal Department on if this constitutes a Development Agreement amendment.
Commissioner Fine asked why it took so long for this amendment to be brought
forward. There seems to be a great need. He asked how many acres will be impacted.
Planner Caus answered it is not expected to be a lot of disturbance. It will be
approximately 135,000 square feet.
Chair Dickey said he will be looking at affordable housing. Do they have plans on how
they think this will be met? Ms. Simons said there are two parcels where they think that
obligation could be satisfied. More research needs to be done.
Chair Dickey said there are two things the applicants need to satisfy. One is the
affordable housing requirement. To give any new density, a countervailing public
interest must be shown. He said that Policy 2.3 states new density cannot be granted
unless there is a compelling countervailing public interest. This is usually more than
just affordable housing.
Ted Barnes, attorney for the applicant, referred to the 274 base lots that Attorney
Brackin spoke about. He said the density in the Colony is defined differently than other
areas in the SPA. John McConnell’s material will show there is a pattern of treating
ancillary structures and services as not being residential density. They are not
requesting to have more people living on the mountain. The residential density will not
change.
Mr. Barnes under the strict definition, there wouldn’t be a gate house, sales offices,
pump houses, or other needed and necessary structures. They will get to the point in
the application where they will talk the definition of density, but right now they are
asking for the Commission’s reaction. Should they proceed? A lot of these structures
were indicated on the plat. The plats were signed. Buildings were constructed and

152

Snyderville Basin Planning Commission
May 26, 2020
Page 27 of 31
maintained. These buildings did not count against density. He would like to know the
ground rules before they move forward. He wants the Commission to know that the
density may or may not be impacted by the things they are asking for.
Attorney Brackin said this has been an ongoing discussion between herself and Mr.
Barnes. She said the Canyons SPA is very specific. The only uses that are allowed in any
of the development areas are those listed on the land use and zoning chart. Mr. Barnes
is suggesting that the uses allowed on the land use and zoning chart are residential, but
they can also access the Code to the allowed uses found there.
Attorney Brackin said that is not how the Canyons SPA works. The only uses that are
allowed are found in the land use and zoning chart. An applicant can’t pick what
features they like from the Canyons SPA and then pick from the current Code.
Attorney Brackin said there is a list of pre-existing buildings the applicant would like
the Commission to consider. This list is misleading. She gave the example of the
gatehouse. It was approved with the original development because a gate was
approved with the original development. It was anticipated that a gatehouse would be
needed. The sales office was also approved with the original approval. It was intended
for this building to be the post office.
Attorney Brackin said that storage buildings were approved as an LIP by prior Planning
Directors without understanding the Canyons SPA. They should not have been
approved. That doesn’t mean that they are entitled to more. Utility structures have
been built. These were allowed under the original SPA agreement.
Attorney Brackin said the restaurants, the yurts, and the bathrooms at the trailhead are
not associated with the Colony. They are resort amenities which are specifically
allowed to service the resort. They do not count as density because of specific
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conditions outlined in the Specially Planned Area. Additionally, they are operated by
Vail, not the Colony.
Attorney Brackin said the County believes this application requires a substantial
amendment because they are increasing the density and the use is being changed from
residential to something ancillary and other than. This proposal is also increasing the
intensity of the use.
Mr. Barnes said they are not opposed to pursuing an amendment. He believes that each
of the uses mentioned do not count against density. Vail can increase density on a
commercial basis for the public. They are asking to do this privately for their members.
They are not trying to increase the burden on the mountain. At this meeting, they are
only asking for direction from the Planning Commission. If Vail sought to these
amenities, they wouldn’t be required to come before the Commission.
Commissioner Cooke said the SPA is essentially the Code for land use and density. If
an amendment is sought, the Commission would be compelled to look at good cause
and affordable housing.
Commissioner Kucera asked what percentage of the 135,000 square feet has already
been built. What is the rough estimate of what they are proposing? Planner Caus said
on the last page of the Staff Report, the applicant provided information that may answer
that question. The current and the proposed square footage were shown. He will have
more concrete figures for the next meeting.
Mr. Barnes said they were asked by Staff to propose a maximum. He doesn’t think they
will come close to using the proposed square footage. Currently, they don’t have plans
for each site. Mr. Barnes said the Colony is responsible for about 25 miles of road.
Without facilities to house the needed equipment, it all has to come up through the
Canyons. They think taking care of this in-house is providing a benefit. His estimate of
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what has already been built of the 135,000 square feet is in excess of 50%. Some of
what they are proposing would be new construction. Much of it would be expansions of
existing buildings.
Commissioner Kucera said it may be helpful for the applicant to point out the benefits
they are proposing. Having the equipment closer to the source seems reasonable. They
may want to flesh that.
Commissioner Stevens said it makes sense for the residents of the Colony to want
additional amenities; however, the Commission needs to be careful to meet the
thresholds that are established in the current General Plan.
Planner Caus said it has been very nice working with the applicant. He thinks the
Commission has given him and the applicant what they need to proceed from this point.
Some of their requests make sense, such as removing big trucks off County roads.
Staff’s main question is how they get there. Attorney Brackin said not all substantial
amendments are as big as the one they did a few years ago.
Commissioner Stevens asked if major amendments to the Canyons SPA are common.
Attorney Brackin said they have had several amendments over the years. Some of them
were initiated by the Master Developer and sometimes individual property owners. If
the use or intensity is being changed, the amendment process is required.

DRC UPDATES (None)
COMMISSION ITEMS
Commissioner Kucera asked if there is a list of the capitalized words. If there is a list,
can the Commission have access to it? If there isn’t a list can they start one? It would be
helpful when the Commission is reviewing items that seem ambiguous. It would give as
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much clarity in the Code as possible. He noted he is talking more about the Colby
School project than the last item.
Commissioner Cooke said they went through a review process when they reviewed
the Rural Residential, Mountain Remote, and Hillside Stewardship zones. The definition
of a bed and breakfast seemed clear at the time. When people are in the process, they
are doing the best they can.
Commissioner Cooke said the review was a year-long process. It seemed unlikely they
would catch everything. He recommended each Commissioner make a list of thing to be
worked on. The next time a review occurs, they will be ready to give direction.
Commissioner Kucera said he thinks the review that took place seems to have cleared
up a lot of items. He is referring to the legal side of things. When legal interpretations
come up in an application, it is outside his expertise. Director Putt said there is a
section in the Code of definitions. He can make sure it is resent to the Commission. If
there is any ambiguity on what is being stated, the next time they review the definitions,
they can re-visit it.
Director Putt read the definitions that are pertinent to the Colby School project. He said
the plain language on that seems fairly clear. They can always clean up language as they
go along. Attorney Brackin said if they want to create a separate definition of “owneroccupied” specifically to a Bed and Breakfast, this can be done, but it wouldn’t be
pertinent to the Colby application.
Commissioner Fine asked Director Putt and Attorney Brackin if there is a definition
that needs to be worked on. Director Putt said he doesn’t think they necessarily need to
change the definition, unless it is the Commission’s desire to do so. Planner Strader and
Planner Milliner are working on some Code Amendments that will be coming before the
Commission. Attorney Brackin said there is always a list of things they need to tweak.

156

Snyderville Basin Planning Commission
May 26, 2020
Page 31 of 31
Chair Dickey responded that two defined words put together doesn’t always mean the
sum of the individual words. Director Putt responded Staff can give their opinion to the
Commission, but it is up to the Commission to administer the Code. If there is a
definition the Commission thinks is imprecise, they can come up with another
definition. That is why there are seven Commissioners and not one.

DIRECTOR ITEMS
The upcoming agenda items were reviewed.

ADJOURN
At 7:55 p.m., the meeting was adjourned.

_____________________________
Approval Signature
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Dear Commissioners,

Thank you for making the May 26th Snyderville Basin Planning Commission meeting
accessible to the public via Zoom. It was a very good discussion among the applicant, the
neighbors, and the Commission members. We live at 3951 Brookside Court, close to
the Colby School property, and share most of the concerns expressed by the other
neighbors on the call.

I would like to comment on just one point that was discussed at the meeting – the meaning
of “owner occupied residence” in the definition of “Bed and Breakfast Inn” in the
Development Code. At the Commission meeting, the applicant’s attorney pointed out that it
was unclear how an LLC-owned property could satisfy the “owner occupied residence”
requirement under the Code. The applicant’s attorney then suggested that the Commission
needed to be careful about imposing restrictions based on that requirement since it could
be “unfair” to the applicant and potentially “unconstitutional.”

I believe the applicant’s attorney has it backwards. As one Commission member pointed
out, interpreting this requirement starts with looking at the plain meaning of the term
“owner occupied residence.” Plainly, an individual occupies a “residence,” not an LLC or a
corporation. Back when Summit County adopted this provision, they were likely thinking
about an individual who owned and occupied a residence operating it as a B&B.

The Commission could take a restrictive but legitimate interpretation of the requirement to
mean that an LLC-owned property could never qualify for a B&B based on the plain
meaning of “owner occupied residence.” However, today’s reality is that an individual
operating a B&B in their residence probably would use an LLC to own their residence (i.e., to
reduce their liability risks, just like many rental property owners currently own their property
through an LLC). In light of that reality, it would be reasonable for the Commission to take a
more lenient interpretation of “owner occupied residence” for the benefit of the applicant
that would allow LLC-owned properties to qualify for a B&B use, while still imposing
restrictions that reflect the intent of the plain meaning of “owner occupied residence.”
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One Committee member suggested an approach where the person residing in the
B&B would need to own at least 50% of the LLC to satisfy the “owner occupied residence”
requirement. That would be a fair way for the Commission to modify the requirement for
the benefit of the applicant. Even though an LLC-owned property doesn’t meet the literal
requirements of “owner occupied residence,” this alternative 50% LLC ownership
requirement would be consistent with the intent of the plain meaning of “owner occupied
residence.” Contrary to the view of the applicant’s attorney, this approach is not being
“unfair” to the applicant. Instead, this approach allows an LLC-owned property like the
applicant’s to benefit from the B&B provision that they otherwise do not qualify for based
on the plain meaning of the language of the Code.

I appreciate the Commission’s thoughtfulness on this issue.

Best regards,
John Sharkey
3951 Brookside Court, Park City
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Noce is her eby given that the
Snyderville Basin Planning Commission
will meet in regular session
electronically, via zoom, on Tuesday, June 9, 2020
**AMENDED** AGENDA
Agenda items may or may not be discussed in the order listed.

4:30 PM Regular Session

1. Public input for items not on the agenda or pending applications.
2. Public hearing and possible action regarding a proposed plat amendment to add a driveway
easement to Lot PRE-60, located at 6244 N View Drive, Chad Lundstrom, Applicant. - Jennifer
Strader, Senior Planner CLICK HERE FOR STAFF REPORT
3. Public hearing and possible action regarding a plat amendment to remove and/or record
various utility and shared access easements and to consolidate previous plat amendments as an
amended and restated Mountain Top Subdivision plat, Mountain Top HOA, Applicant. - Kirsten
Whetstone, AICP, County Planner CLICK HERE FOR STAFF REPORT
4. Public hearing and possible action regarding a proposed amendment to the Development
Activity Envelope located at 663 West Deer Hill RD., Parcel PRESRV-2-37, Rich Pittam,
Applicant. - Ray Milliner, Principal Planner CLICK HERE FOR STAFF REPORT
5. Continued discussion and possible action regarding a Conditional Use Permit for a Bed and
Breakfast Inn at 3770 N. HWY 224 Rural Residential (RR) Zone, Parcel PP-102-A-3, Hoffvest
LLC, Applicant. - Ray Milliner, Principal Planner CLICK HERE FOR STAFF REPORT
6. Public hearing and possible action regarding amendments to Section 10-2-8 Service
Commercial zone creating exceptions to the maximum height limit for mechanical equipment and
Section 10-2-10 Use Table creating a “Art Spaces with Limited Public Performances” use. - Ray
Milliner, Principal Planner CLICK HERE FOR STAFF REPORT
7. Approval of minutes; February 25, 2020
Please click the link below to participate in the webinar:
HTTPS://SUMMITCOUNTYUT.ZOOM.US/J/98189226475
To listen by phone only Dial: US: +1 699 900 9128 or +1 346 248 7799
Webinar ID: 981 8922 6475
If you would like to submit comments on an item not on the agenda, please email
VGEARY@SUMMITCOUNTY.ORG by 12:00 p.m. on Monday, June 8, 2020.

DRC Updates
Commission Comments
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Director Items
Adjourn

A majority of Snyderville Basin Planning Commission members may meet socially a. er the meeng. If so , the
locaon will be announced b y the Chair or Vice-Chair. County business will not be conducted.

To view staﬀ reports available a er Friday, June 5, 2020 please visit:
hp://w ww.summitcounty.org

Individuals needing special accommodaons pursuan t to the Americans with Disabilies Act regarding this mee ng
may contact Vicki Geary, Summit County Community Development Department, at (435) 615-3123.

Posted:

June 5, 2020, AMENDED June 5, 2020

Published: June 6, 2020 - Park Record
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Joseph E. Wrona
wrona@wdlawfirm.com
1745 Sidewinder Drive
Park City, Utah 84060
(435) 649.2525
f (435) 649.5959

June 8, 2020
VIA EMAIL:
Snyderville Basin Planning Commission
Thomas Cooke, tcooke@summitcounty.org
Ryan Dickey rdickey@summitcounty.org
Joel Fine, jfine@summitcounty.org
Canice Harte, charte@summitcounty.org
John Kucera, jkucera@summitcounty.org
Crystal Simons, csimons@summitcounty.org
Malena Stevens, mstevens@summitcounty.org
Ray Milliner, rmilliner@summitcounty.org
Jennifer Strader, jstrader@summitcounty.org
Tiffanie Robinson, trobinson@summitcounty.org
601 North Main Street
PO Box 128
Coalville, UT 84017
Re:

Application for Conditional Use Permit re: the Colby School Site

Dear Commissioners:
Two years ago, you were pushed by the Planning Staff and by an Assistant County
Attorney into approving a request by the owner of the Colby School parcel to redevelop the school
building as small hotel. The application was very deliberately fashioned to dovetail that use with
the other ongoing uses of the property in order to allow the property to be used as a commercial
special event site. When the County Council reviewed your decision, they could not believe that
the Snyderville Basin Planning Commission had been persuaded by the Planning Staff and by the
Assistant County Attorney to approve the application.

The County Council was particularly

shocked to hear that the Assistant County Attorney had actually told you in several hearings that
you had no choice but to approve the application, and that you would be violating the law if it did
not approve the application.
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Nothing has changed. The recent hearings have been straight out of the movie ‘Groundhog
Day.’
After the County Council conducted its analysis the last time around and issued its oral
findings that virtually every recommendation and piece of advice that the Planning Staff and the
Assistant County Attorney had provided you was just plain wrong, I asked the County Counsel to
be please prepare their written decision so that it would provide you with the rules you needed to
follow in reviewing any future request for special uses of the Colby School lands. The County
Council agreed that was a good idea and they went to great lengths to provide you with a very
detailed written decision that included very direct instruction to you about fashioning any future
land use decisions to achieve the goal of extinguishing the ongoing nonconforming commercial
uses of the Colby School land.
Here we are two years later, and just as I predicted, the Colby landowner has come back
with yet another application to use the Colby School building for a commercial purpose that is
designed to expand the overall commercial use of the land to render it into a de facto special event
center. And just as I predicted, the Planning Staff has once again twisted and contorted the facts
and history to try to convince you to approve the application, and once again the Assistant County
Attorney is telling you that if you don’t approve the application, you will be breaking the law.
Please do not be fooled a second time by the Planning Staff and the cavalier advice of the
Assistant County Attorney. I shot you straight the last time around, and I am shooting you straight
again. The County Council will reverse a decision that approves the current application in the
manner recommended by the Planning Staff.
You have the County Council’s Decision, and you have my numerous written explanations
for why the application must be denied unless the application is recrafted to actually comply with
the definition of a ‘Bed and Breakfast’ that is the Snyderville Basin Code. Rather than repeat those
arguments, I will limit my analysis in this letter to the most glaring twists of logic that are in the
most recent staff report.
In its proposed Findings of Fact, the Staff recommends that you should find as proposed
Finding No. 1:
1.

The site was originally developed as a small hotel with associated
restaurant and accessory uses in 1985.
2
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The Staff inserts this finding to try to convince you that the application is consistent with approved
historic uses of the Property. But the County Council definitively found that all of those original
uses were zoned out decades ago, and that none of those uses would be allowed today. It will
constitute plain error to issue that finding to support approval of the application.
The Staff asks you to find as proposed Finding No. 4 that:
4.

In 2008, the school left the site, and it has been vacant ever since.

This is a misrepresentation of fact. The current owner has illegally used the school building as
part of its ongoing commercial operations for years, and the County Council went out of its way
to issue an explicit written finding that the current owner illegally used the building as a
commercial dormitory crammed with up to 50+ seasonal employees who paid monthly rent in
2017. So here again, the Staff is asking you to make findings that will embarrass you on appeal.
The Staff ask you to find as proposed Finding No. 6 that:
6.

There is a platted but unimproved access right of way in the rear of
the site from North Village Rim Road in the park West Village Plat
A Subdivision.

The truth of the matter is that this right-of-way was extinguished many years ago and is no longer
is a valid access point to the property. I briefed you on this issue extensively the last time around
and I briefed the County Council on this issue as well. What is important to recognize about this
proposed finding is that there is no legitimate reason to include it in a Bed & Breakfast application.
The applicant and the staff are planting that finding in their recommendation so the Colby School
owner can point to that finding when applying for special event permits to use the school building
in concert with the other nonconforming buildings on the Property to conduct large commercial
special events. If you will recall, the landowner’s intention has always been to allow special event
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attendees to park on the streets of the Park West Village neighborhood and then walk through that
abandoned access point directly onto the open grounds of the Colby School parcel where the big
outdoor special events are hosted.
The Staff ask you to find as proposed Finding No. 12 that:
12.

The applicant proposes to modify the internal portion of the main
Snowed Inn/Colby structure to have 8 guest rooms and 1 owner
residence and kitchen.

Please read this proposed finding carefully because this description is setting you up to approve a
per se violation of the RR zoning. Our Code requires the entire structure to be an ‘owner occupied
residence’ in which up to eight bedrooms of that residence are rented out. The Staff, working in
concert with the Applicant, is attempting to induce you into approving a commercial hotel building
that includes one small efficiency unit inside that hotel building as a ‘residential unit.’ Even the
kitchen is excluded from being part of ‘residential efficiency unit.’
In addition to attempting to induce you into making these specious findings that will be
indefensible on appeal, the Staff is also attempting to induce you into diluting the ‘owner occupied
residence’ requirement for a B&B to render that requirement meaningless. The definition of a
B&B is not for ‘an owner occupied building” – it is for an ‘owner occupied residence.’ A
‘residence’ is a dwelling, and the Code defines a “Dwelling Unit” as follows:
DWELLING UNIT: A building or portion thereof containing living facilities,
including provision for sleeping, eating, cooking, and sanitation, and is intended
for occupancy by a family and its guests, independent of other families. May also
be referred to as a dwelling.
SBCD 10-11-1 (Definition of “Dwelling Unit”)(emphasis supplied).

An ‘owner occupied

residence’ is an ‘owner occupied dwelling.’ What makes a B&B consistent with the intent of the
RR zone is that the owner of the property must build a ‘residence’ rather than a commercial
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building, and the owner must then live in that residence with his or her family. When a B&B is
built and operated in this manner, it fits in quite nicely with a residential neighborhood.
The staff (and the Assistant County Attorney) has ‘advised’ you that you are not allowed
to consider the combined impact of the B&B with the currently ongoing nonconforming uses of
the Property. If you accept that advice, you will not only be ignoring the legislative directive from
the County Council to you, you will be disregarding the universally recognized duty of planning
commissioners to consider the overall impact that a requested conditional use will have on the
surrounding neighborhood. A land planning commissioner’s duty is to consider the impact that
the proposed land use will have on the neighborhood and to impose conditions that will mitigate
that impact. When a parcel is being subjected to multiple uses, the addition of any new use
necessarily requires consideration of that use in light of the other ongoing uses and with an eye out
for the aggregate impact of all the uses on the neighborhood. It is absurd to suggest otherwise,
and if you fail to consider what conditions of approval are necessary to mitigate the adverse overall
impact of the Property’s combined uses on the neighborhood, your decision will be overturned.
If you clear your minds of the contorted explanations and justifications that are being
proffered by the Applicant and the Planning Staff, it is actually quite simple to fashion conditions
of approval that will allow the Colby School to be converted into an RR zoned B&B permit.
Indeed, all it requires is the enforcement of four conditions. Those four conditions are:
1. All other commercial uses of the Property must be extinguished before a B&B can be
approved;
2. The B&B cannot be used for any commercial purpose other than to rent rooms to
overnight guests and to serve meals to those overnight guests.
3. The Colby School building must be redesigned so that the entire building is
reconstructed as a residence; and
4. The owner of the property must live on-site while the B&B is being operated.
These four conditions of approval fit squarely within the Code’s definition of a B&B, they fit
squarely within the Code’s description of the intended purpose of RR zoning, and they fit squarely
within the directive that was given to you by the Summit Council. If you require these conditions
and the Applicant appeals, I assure you that I will be able to defend your decision on appeal, and
5
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the County Council will commend your decision as being consistent with the Code and its own
findings concerning the use of the Colby parcel.

Respectfully Submitted,
WRONA DUBOIS, PLLC

Joseph E. Wrona
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STAFF REPORT
To:
From:
Date of Meeting:
Type of Item:
Process:

Snyderville Basin Planning Commission
Ray Milliner, County Planner
June 9, 2020
Conditional Use Permit – Public Hearing, Possible Action
Administrative Review

RECOMMENDATION: Staff recommends that the Snyderville Basin Planning Commission
review the proposed Conditional Use Permit, conduct a public hearing and approve the
proposed Bed and Breakfast Inn per the findings of fact, conclusions of law and conditions of
approval in this staff report.
Project Description
Project Name:
Applicant(s):
Property Owner(s):
Location:
Zone District:
Parcel Number and Size:
Type of Process:
Final Land Use Authority:

Colby School CUP
Hoffvest LLC
Hoffvest LLC
3370 North Hwy 224
Rural Residential (RR)
Parcel PP-102-A-3 (5.14 ACRES)
Administrative
Snyderville Basin Planning Commission

Proposal
The applicant is requesting Planning Commission approval of a Conditional Use Permit for a Bed
and Breakfast Inn in the Rural Residential (RR) Zone. The applicant proposes to renovate the
existing Colby School building to create 8 guest rooms and 1 caretaker room. No expansion of
the footprint of the building is proposed. No additional buildings on site are proposed. No
expansion of the existing parking area is proposed.

Colby School
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Vicinity Map

Background
The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224. The site was originally
developed as a small hotel (the Snowed Inn) with associated restaurant and accessory uses in
1985. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School). In 2008, the school left the site, and it has been vacant ever since.
Access to the property is through a gate entry from HWY 224. There is a platted but
unimproved access right-of-way in the rear of the site from North Village Rim Road in the Park
West Village Plat A subdivision. The site is generally located in a residential area with Park West
Village to the north, Brookside Estates to the south, Two Creeks Ranch to the east and the
Canyons Specially Planned Area (SPA) across HWY 224 to the west.
The Planning Commission has reviewed this application at two separate meetings, one on
March 10, 2020 and the other May 26, 2020. At both meetings the Commission expressed
concern about the ownership component of the application as it relates to the definition of a
2
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Bed and Breakfast Inn in the Development Code as well as with conditions of approval relating
to potential outdoor activities on the site.
CURRENT REQUEST/PROCESS
The applicant is requesting a CUP for a Bed and Breakfast Inn in the Rural Residential (RR) zone.
Chapter 10-2-10 Use Table of the Snyderville Basin Development Code shows Bed and Breakfast
Inns as a CUP in the RR zone.
The following structures are currently on site:
•
•
•

Main Colby Structure – 10,800 square feet
Barn – 3,200 square feet
Storage buildings (2) – 2,900 square feet

No expansion of these buildings is proposed, and no new structures are proposed as part of this
application. If approved, the applicant plans to renovate the main Colby structure to
accommodate 8 guest rooms 1 owner residence and a kitchen. The existing parking area will
remain and be restriped. The existing barn and accessory buildings received a Low Impact
Permit for a Pilates/fitness studio in 2016. No changes to this LIP are proposed.
EVENTS ON SITE
At the March 10, 2020 meeting, the public expressed concern about potential events on site
such as weddings and the like and requested that the Commission place conditions on any
approval to mitigate the impacts. In turn, the applicant has that they are not asking for approval
of a bed and breakfast inn, not an event facility, and therefore conditions of approval are not
necessary to limit the impact of events on site. Staff requests discussion whether additional
conditions of approval should be placed on the application such as outdoor amplification, hours
of operation, etc.
OWNER OCCUPANT
The Development Code defines a Bed and Breakfast Inn as:
“BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8) rooms
are rented for overnight lodging to travelers, and where one or more meals is provided
to the guests only, the price of which may be included in the room rate.”
Key to this definition is the requirement that the use be “owner occupied.” Owner occupied is
not a term that is defined in the Development Code section of the County Code. At the March
10 and May 26, 2020 meetings, the Commission struggled with how to best define this term.
3
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Originally, staff relied on an enforcement action from 2013 called the Silver Moose Ranch
located at 320 Snows Lane for guidance. In this case, the applicant was requesting approval of a
CUP for a Bed and Breakfast, but the owner of the property did not live on site. The owner had
created an LLC with a “management agreement” that listed two individuals (who did live on
site) as partners in the operation. It listed how the operation would be run, what rent the live-in
operators would pay and how operational profits would be divided. There was a clause in the
management agreement that stated the owner would maintain 100% ownership of the
property.
The Council concluded that the management agreement between the property owner and the
onsite managers did not constitute legal and/or equitable title for the purpose of ownership of
the property, rather it was more of a contract and therefore did not meet the minimum
standard for “owner occupied.”
Based on this finding, staff included a condition of approval stating that the owner occupant
must have “Deed Ownership” in the property prior to receipt of a business license.
However, it has been pointed out by the Planning, Zoning and …..Administrator that in Title 1-32 of the County Code there are definitions of both an Owner and an Occupant:
“1-3-2: GENERAL DEFINITIONS:
Whenever the following words or terms are used in this code, they shall have such
meanings herein ascribed to them, unless the context makes such meaning repugnant
thereto:
OCCUPANT: As applied to a building or land, shall include any person who occupies the
whole or any part of such building or land whether alone or with others.
OPERATOR: The person who is in charge of any operation, business or profession.
OWNER: As applied to a building or land, shall include any part owner, joint owner,
tenant in common, joint tenant or lessee of the whole or of a part of such building or
land.
PERSON: Any public or private corporation, firm, partnership, association, organization,
government or any other group acting as a unit, as well as a natural person.”
Although Title 1 is not a section of the County Code normally used for land use regulations, the
language clearly states “Whenever the following words or terms are used in this code, they
shall have such meanings herein ascribed to them,” which means they apply to all instances
throughout the Code, including the Development Code.
4
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Based on these definitions owner occupied means that the owner must live on site and be
either a part owner, joint owner, tenant in common, joint tenant or lessee of the property.
Therefore, staff is recommending that the Planning Commission approve the application with a
condition of approval stating that the applicant shall demonstrate compliance with the
Definition of Occupant and Owner as stated in Title 1-3-2.
ANALYSIS
The Planning Commission may approve, approve with conditions, or deny a conditional use
based upon written findings of fact according to each of the following standards. It is the
responsibility of the applicant to provide written and graphic evidence demonstrating
compliance:
Standard 1: The use is in accordance with the General Plan. COMPLIES
Analysis: The enabling language for all development in the Snyderville Basin Planning
District originates in the Snyderville Basin General Plan.
OBJECTIVE D of Chapter 2 states: Ensure future development is well designed and
appropriately located.
The Planning Commission originally approved a Bed and Breakfast Inn on the property in
1985. The use was changed to a school in 2000 and then abandoned in 2008. It sits
across HWY 224 from the Canyons Resort which has an entitlement of approximately 8
million square feet of commercial/resort density. It operated as a Small Hotel use and as
a school for approximately 22 years. Although there are residential uses near the
property, staff finds that the proposed project is located on a site that was developed
for the proposed use in 1985 and is directly across HWY 224 from a major destination
resort area. Staff finds the use is consistent with the Snyderville Basin General Plan.
Standard 2: The use conforms to all applicable provisions of this Title, including, but not limited
to, any applicable provisions of this Section and Chapter 4 of this Title, the General Plan, and
State and Federal regulations. COMPLIES
Analysis: Staff review of the application indicates that it meets the minimum
requirements for approval in the Snyderville Basin Development Code.
Code Requirement
1. Environmental
Criteria

Analysis
This application was reviewed by Summit Water,
and the Summit County Health Department for
compliance with air and water quality standards
as well as sewage disposal issues. There is
adequate capacity in the existing sewer system

Finding
COMPLIES
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2. Critical Areas
3. Open Space
4. Water and Water
Supply
5. Sanitary Sewer
6. Fire Protection

7. Loading and
Unloading

8. Parking
Requirements
9. Transportation
Infrastructure and
Access Design

10. Public Utilities
11. Mail Delivery
12. Solid Waste and
Recycling
13. Snow Removal and
Storage
14. Police and Security
15. Parks, Trails, and
Trailheads
16. ADA Access

to accommodate the use. Information from the
water provides state that there is enough water
available to accommodate the expansion.
No development is occurring in an area defined
as “critical land” by the Development Code. No
expansion of the existing buildings is requested.
There is no open space requirement. No
expansion of any building on site is proposed.
No change to the existing open space will occur.
The project was reviewed by the Summit Water
representatives. Comments indicate that there
is enough water for the site.
Comments from the sewer provider indicate
that there is enough sewer capacity for the site.
Comments from the Park City Fire Department
state that no additional egress is necessary for
the proposal. They stated that any
improvements to the building fire suppression
system will be reviewed as part of the building
permit process.
All public access, deliveries and employee access
will be from the front entry from HWY 224.
Review from the Engineering Department
indicates that this configuration is appropriate
for the site.
No changes to the existing parking area are
proposed (except for restriping).
In 2017, the developer submitted a traffic study
to the Engineering Department for the larger
and more impactful use. No issues or concerns
were raised at that time. Because this use is
significantly smaller, a determination was made
that a new study was not required.
All necessary public utilities are available on site.
Mail delivery will remain as currently provided.
Garbage collection will remain in an existing
area in the rear.
Snow storage will remain on site. There is
enough room for snow storage on site.
No issues were raised by the Sherriff’s Office.
The project was reviewed by the Snyderville
Basin Recreation District who indicated that it
will not interfere with any existing or proposed
recreation amenities in the area.
Prior to the issue of a building permit, the
project will be reviewed by representatives from

COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES
COMPLIES

COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES

COMPLIES
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17. Special Site Design
Requirements
18. Architectural
Regulations for All
Structures
19. Landscape
Regulations

20. Lighting Regulations

21. Height Regulations

the building Department for compliance with all
ADA requirements.
No special site design requirements are
necessary above those required by chapter 4 of
the Development Code.
No external changes to the existing buildings are
proposed.
The applicant has submitted a landscape plan
that is compliant with the requirements of the
Development Code. Staff will physically inspect
the landscaping for compliance after it has been
installed but before the issue of a certificate of
occupancy.
The applicant has submitted a compliant lighting
plan. Prior to the issue of a building permit, staff
will review the final lighting plan for compliance
with the standards in the Code, and physically
inspect the lighting for compliance after it is
been installed but before the issue of a
certificate of occupancy.
The zone height is 32 feet above established
grade. No changes to the existing buildings are
proposed. The existing building is one story,
approximately 20 feet tall.

COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES

Standard 3: The use is not detrimental to public health, safety and welfare. COMPLIES AS
CONDITIONED
Analysis: There have been significant concerns raised by the public relating to potential
impacts from the site. The applicant has worked with staff to mitigate these issues,
noise, landscaping, lighting, traffic, etc. Staff has included conditions of approval to
mitigate these issues.
Standard 4: The use is appropriately located with respect to public facilities. COMPLIES
Analysis: All necessary public facilities are available on site, including water, sewer, and
street access. Parking, internal circulation and access have been reviewed by the
Summit County Engineering Department and found to be adequate. The property is
located near public trails, transportation, and commercial areas. There is a bus stop
approximately 400 feet from the property, and a paved trail along the front property
line. The McCloud Creek trail runs behind the property approximately 500 feet away.

7

Colby School
183

7

Standard 5: The use is compatible with the existing neighborhood character and with the
character and purpose provision of the applicable zoning district and will not adversely affect
surrounding land uses. COMPLIES
Analysis: The proposed use is listed as a Conditional Use in the RR zone. There are
several residential units on three sides of the property, who could have negative
impacts from the use (primarily noise and lighting). Because of this, staff is
recommending that the Planning Commission approve conditions of approval to
mitigate the potential impacts of the property.
Recommendation
Staff recommends that the Snyderville Basin Planning Commission review the proposed
Conditional Use Permit, conduct a public hearing and approve the proposed Bed and Breakfast
Inn per the findings of fact, conclusions of law and conditions of approval in this staff report.
Findings of Fact
1. The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224.
2. The site was originally developed as a small hotel (the Snowed Inn) with associated
restaurant and accessory uses in 1985.
3. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School).
4. In 2008, the school left the site, and it has been vacant ever since.
5. Access to the property is through a gate entry from HWY 224.
6. There is a platted but unimproved access right-of-way in the rear of the site from North
Village Rim Road in the Park West Village Plat A subdivision.
7. The site is generally located in a residential area with Park West Village to the north,
Brookside Estates to the south, Two Creeks Ranch to the east and the Canyons Specially
Planned Area (SPA) across HWY 224 to the west.
8. There are 4 primary structures on site: the main Snowed Inn/Colby structure: a barn and
two storage sheds.
9. No changes to the footprint of these buildings are proposed.
10. No expansion to the square footage of these buildings is proposed.
11. No expansion of the existing parking area is proposed.
12. The applicant proposes to modify the internal portion of the main Snowed Inn/Colby
structure to have 8 guest rooms and 1 owner residence and a kitchen.
13. The Development Code defines a Bed and Breakfast Inn as:
a. “BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8)
rooms are rented for overnight lodging to travelers, and where one or more
meals is provided to the guests only, the price of which may be included in the
room rate.”
14. A Bed and Breakfast Inn is a conditional use in the RR zone. A Bed and Breakfast Inn
does require a Nightly Rental business license.
8
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15. Title 1-3-2 of The County Code defines an Owner as: OWNER: As applied to a building or
land, shall include any part owner, joint owner, tenant in common, joint tenant or lessee
of the whole or of a part of such building or land.
16. Title 1-3-2 of the County Code defines Occupant as: OCCUPANT: As applied to a building
or land, shall include any person who occupies the whole or any part of such building or
land whether alone or with others.
17. Title 1-3-2 of the County Code defines operator as: OPERATOR: The person who is in
charge of any operation, business or profession.
18. Title 1-3-2 of the County Code defines person as: PERSON: Any public or private
corporation, firm, partnership, association, organization, government or any other
group acting as a unit, as well as a natural person.”
19. All public access, deliveries and employee access will be from the front entry from HWY
224.
20. This application was reviewed by Summit Water, and the Summit County Health
Department for compliance with air and water quality standards as well as sewage
disposal issues. There is adequate capacity in the existing sewer system to
accommodate the addition.
21. No development is occurring in an area defined as “critical land” by the Development
Code.
22. The project was reviewed by the Summit Water representatives. Comments indicate
that there is enough water for the site.
Conclusions of Law:
1. The proposed Conditional Use Permit as conditioned complies with all requirements of
the Snyderville Basin Development Code.
2. The modification as conditioned is consistent with the Snyderville Basin General Plan, as
amended.
3. The use is not detrimental to public health, safety and welfare, as the roads and public
services in the area are enough to accommodate the increase in intensity of the use.
4. The use is compatible with the existing neighborhood character and will not adversely
affect surrounding land uses.
5. The effects of any differences in use or scale have been mitigated through careful
planning.
Conditions of Approval
1. Prior to the issue of a business license the applicant shall demonstrate that the Bed and
Breakfast Inn will be occupied per the definitions found in title 1-3-2 of the Summit
County Code.
2. The project shall comply with the Outdoor Lighting Plan as set forth in Exhibit A. All
lighting fixtures shall comply with the lighting standards as outlined in chapter 10-4 of
the Development Code.
9
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3. The project shall keep and maintain the portion of the east side earthen berm located
on the Property.
4. To reduce the likelihood of impacts from noise, the project shall comply with the hours
of operation set forth by county code. In addition, these operation conditions shall
apply:
5. Outdoor activities shall end by 9 pm.
6. Garbage collection shall be prohibited between the hours of 9 pm and 7 am by contract
with the vendor.
7. All construction activity shall comply with Ordinance 316-A.
8. The project shall be landscaped as set forth in the attached landscape plan.
9. The project shall keep and maintain the east side earthen berm located on the Property.
10. No Parking on 224 or within Park West Village for the project shall ever be permitted.
Attachments
Exhibit A –
Exhibit B –
Exhibit C -

Proposed Site Plan and Architectural Information
Narrative from Applicant
Public Comment
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PARKWEST VILLAGE
PLATTED 60’ ROAD ROW

EXISTING
VEGETATION

EXISTING BARN SHED

SURVEY DATA

EXISTING BARN - LIP

BUILDINGS

EXISTING BUILDING

COLBY BUILDING
YOGA & PILATES STUDIO - LIP
BARN - LIP
BARN SHED
BUILDING
COOP / SHED
GAZEBO

5,716 SF
1,664 SF
4,406 SF
190 SF
1,371 SF
266 SF
514 SF

TOTAL BUILDING COVERAGE

14,127 SF

CONDITIONAL USE PERMIT
DECEMBER 2019
L angvardt Design Group

NON-BUILDING

EXISTING
VEGETATION

COLBY
BED &
BREAKFAST

PARKING, ACCESS & DRIVES
COMMON WALKWAYS, PATIOS, & DECKS
BUILDING PATIO
PATIO & PERGOLA
BUILDING WALKWAY
COLBY BUILDING DECK
BARN PATIO

23,504 SF
1,693 SF
135 SF
2,085 SF
91 SF
440 SF
308 SF

TOTAL NON-BUILDING COVERAGE

28,256 SF

TOTAL IMPERVIOUS AREA

41,210 SF

EXISTING YOGA & PILATES - LIP
EXISTING COOP / SHED

EXISTING GAZEBO
EXISTING PATIO &
PERGOLA
EXISTING SERVICE ACCESS
EXISTING COLBY
BUILDING
EXISTING PARKING

H
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US HIGHWAY 224 ENTRANCE INTO THE PROJECT
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EXISTING PEDESTRIAN AND BIKE ACCESS

A

Y
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EXISTING
VEGETATION

EXISTING BARN SHED

DEVELOPMENT DATA

EXISTING BARN - LIP

EXISTING BUILDING PROPOSED STORAGE & B.O.H.

PROJECT AREA
PROPOSED OPEN SPACE

5.13 ACRES
4.16 ACRES (81.1%)

EXISTING COLBY BUILDING
EXISTING BARN - LIP
EXISTING BUILDINGS (STORAGE)

+/- 10,800 SF (8 ROOMS)
+/- 3,250 SF
+/- 2,950 SF

TOTAL EXISTING USES
TOTAL EXISTING USES TO REMAIN

+/- 17,000 SF
+/- 17,000 SF

PARKING REQUIREMENTS
PROPOSED BED & BREAKFAST @ 1/ ROOM

9 STALLS

TOTAL PARKING REQUIREMENT

9 STALLS

TOTAL PROPOSED IMPERVIOUS AREA

0.95 ACRES / 41,210 SF
(21.6% OF ADJUSTED AREA)
(18.5% OF PROJECT AREA)
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PARKING - LIP
EXISTING
VEGETATION

EXISTING YOGA & PILATES - LIP

EXISTING COOP / SHED

PARKING - LIP

EXISTING PATIO &
PERGOLA
EXISTING COLBY BUILDING PROPOSED BED & BREAKFAST
(8 ROOMS/ 1 CARE TAKER)
EXISTING SERVICE ACCESS
PARKING - CUP

H

I G

EXISTING ACCESS FROM HWY. 224 WITH
ENHANCED AUTOMOBILE AND PEDESTRIAN
CROSSING SIGNAGE

H

W

EXISTING PEDESTRIAN AND BIKE ACCESS

A

Y
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EXISTING YOGA & PILATES - LIP
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DECEMBER 2019

EXISTING BARN - LIP
EXISTING COOP / SHED
PROPERTY BOUNDARY
EXISTING BUILDING PROPOSED STORAGE AND
B.O.H.

EXISTING PATIO & PERGOLA

L angvardt Design Group
EXISTING COLBY BUILDING PROPOSED BED &
BREAKFAST
PROPERTY BOUNDARY

NORTHWEST

SOUTHEAST

SECTION A: NORTHWEST - SOUTHEAST
NOT TO SCALE

EXISTING VEGETATION

EXISTING LANDSCAPED BERM

EXISTING BUILDING - PROPOSED
STORAGE AND B.O.H.

EXISTING BARN - LIP

EXISTING COLBY BUILDING PROPOSED BED & BREAKFAST

EXISTING BARN SHED

HIGHWAY 224

SOUTHWEST

NORTHEAST

SECTION B: SOUTHWEST - NORTHEAST
NOT TO SCALE
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SECTIONS
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LIGHTING LEGEND
1

STRAND LIGHT

2

ILLUMINATED SIGNAGE

COLBY
BED &
BREAKFAST
CONDITIONAL USE PERMIT
DECEMBER 2019
L angvardt Design Group

1
1

LIGHTING NOTES

ALL PROPOSED LIGHTING SHALL MEET OR EXCEED CURRENT
SUMMIT COUNTY DEVELOPMENT CODE REQUIREMENTS.
PROPOSED LIGHTS ARE FOR THOSE LIGHTS THAT ARE
OUTDOORS ONLY AND ANY LIGHTING PROPOSED WITHIN A
STRUCTURE SHALL BE PROVIDED AT THE TIME OF BUILDING
PERMIT APPROVALS.
PROPOSED LIGHTING LOCATIONS ARE APPROXIMATE.
ALL LIGHTS SHALL USE HIGH PRESSURE SODIUM LAMPS. IF
LED FIXTURES ARE USED, A LAMP MATCHING HIGH
PRESSURE SODIUM LAMPS SHALL BE USED IF AVALIABLE.

2
2

ALL FIXTURES SHALL HAVE LAMPS THAT ARE A MAXIMUM 150
WATTS.
ALL FIXTURES SHALL BE A “FULL CUTOFF” VARIETY, WHERE
NO MORE THAN TEN PERCENT (10%) OF THE TOTAL LUMEN
OUTPUT OF THE FIXTURE WILL COME OUT AT NINETY
DEGREES (90°) ABOVE THE HORIZONTAL PLANE OF THE
FIXTURE

LIGHTING PLAN
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PUBLIC COMMENT
HiI appreciate the opportunity to be able to listen to the council's meeting on Tuesday, May
26th regarding the proposed B&B at the Colby School property.
As a neighbor of the Colby School property, having an 8 room B&B on the property would
not be a concern if the B&B were truly owner operated and if the purpose was solely to rent
rooms and provide meals for guests. My concern is around the other activities and special
events that the developers want to utilize the facility for.
I appreciate the councils' discussion regarding parameters that might be put on the use of
the B&B for special events. A suggestion was discussed that the B&B be required to get an
events permit, when needed, as a means of managing these events. After reviewing the
application for a Special Events Permit, which is below, it is likely that the events that the
B&B may host would not require an application.
I have several suggestions to address the event concern.
1.) Reduce the maximum number of parking spaces in the application. If the intention of the
B&B is to function truly as a B&B as defined by the local code, then there is no need for 90
plus parking spaces. In fact, the local development code around parking (10-4-9), which is
copied below, specifically indicate that "There shall be a maximum of one parking space per
sleeping unit in a hotel or lodge, plus one space for each employee working during
nighttime hours, except in a town or resort center where joint parking opportunities shall be
taken into consideration." Based on this requirement, the B&B at the Colby school location
should require less than 20 spots and should be limited to less than 20 spots.
2.) Limit the number of events at the facility annually. As this is not part of a B&B's defined
operation, and since this is a commercial venture where the B&B facilities would essential
be "rented" for an event, putting parameters around the number of events should not be an
issue.
3.) Limit any events to the main structure on site (no use of the other structures on the site
for events)
Regarding the operation of a pilates/exercise studio on the site, According to the local
code, 10-2-10, Commercial Recreation and athletic facilities, are prohibited within rural
residential. See Use chart below for more details.
Thanks,
Carol Wrenn
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Dear Commissioners,
Thank you for making the May 26th Snyderville Basin Planning Commission meeting
accessible to the public via Zoom. It was a very good discussion among the applicant, the
neighbors, and the Commission members. We live at 3951 Brookside Court, close to
the Colby School property, and share most of the concerns expressed by the other
neighbors on the call.
I would like to comment on just one point that was discussed at the meeting – the meaning
of “owner occupied residence” in the definition of “Bed and Breakfast Inn” in the
Development Code. At the Commission meeting, the applicant’s attorney pointed out that it
was unclear how an LLC-owned property could satisfy the “owner occupied residence”
requirement under the Code. The applicant’s attorney then suggested that the Commission
needed to be careful about imposing restrictions based on that requirement since it could
be “unfair” to the applicant and potentially “unconstitutional.”
I believe the applicant’s attorney has it backwards. As one Commission member pointed
out, interpreting this requirement starts with looking at the plain meaning of the term
“owner occupied residence.” Plainly, an individual occupies a “residence,” not an LLC or a
corporation. Back when Summit County adopted this provision, they were likely thinking
about an individual who owned and occupied a residence operating it as a B&B.
The Commission could take a restrictive but legitimate interpretation of the requirement to
mean that an LLC-owned property could never qualify for a B&B based on the plain
meaning of “owner occupied residence.” However, today’s reality is that an individual
operating a B&B in their residence probably would use an LLC to own their residence (i.e., to
reduce their liability risks, just like many rental property owners currently own their property
through an LLC). In light of that reality, it would be reasonable for the Commission to take a
more lenient interpretation of “owner occupied residence” for the benefit of the applicant
that would allow LLC-owned properties to qualify for a B&B use, while still imposing
restrictions that reflect the intent of the plain meaning of “owner occupied residence.”
One Committee member suggested an approach where the person residing in the B&B
would need to own at least 50% of the LLC to satisfy the “owner occupied residence”
requirement. That would be a fair way for the Commission to modify the requirement for
the benefit of the applicant. Even though an LLC-owned property doesn’t meet the literal
requirements of “owner occupied residence,” this alternative 50% LLC ownership
requirement would be consistent with the intent of the plain meaning of “owner occupied
12
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residence.” Contrary to the view of the applicant’s attorney, this approach is not being
“unfair” to the applicant. Instead, this approach allows an LLC-owned property like the
applicant’s to benefit from the B&B provision that they otherwise do not qualify for based
on the plain meaning of the language of the Code.
I appreciate the Commission’s thoughtfulness on this issue.
Best regards,
John Sharkey
3951 Brookside Court, Park City
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County Planning Commissioners,

Thank you again for meeting and I am looking forward to listening to this afternoons'
discussion and the hopeful resolution to the issue of “Owner Occupied” for the Colby B&B
CUP application. As usual, I have some thought that I ask be put up for consideration in this
afternoons meeting.

It appears that the Silver Moose decision to create a contract for their “management
partner” required an “included condition of approval stating that the owner occupant must
have “Deed Ownership” in the property prior to receipt of a business license.” This also
seems to be the drain the planners were circling after the last conversation two weeks ago.
It was also made clear on 5/26 to the applicant that they need to return with what they
believe to be as an equitable ownership stake in the property (or the LLC that owns the
property), in addition to an equitable ownership stake in the B&B operations. It appears this
is the precedent and a reasonable request that would comply.

The County Staff has provided all the definitions of occupant, owner, operator and person.
This helps but can also muddy the decision waters as lawyer speak can take the broad
definition into a few different directions based on the goals of their client (ie- loopholes).
Going through these definitions, I, as a layperson, read that a tenant or lessor may operate
on the same property in which they may also own. And/or a property owned by one person
or entity while the lessee may be a different person or entity which is owned by someone
else entirely.

Again, this is where I believe intent comes in: does the intent of a B&B within RR zoning be
owned and then operated by two different ownership people or groups or is the property
itself AND the operators be the same person/people/and(or) entity?

I believe that the logical reading of the code (and definitions), in addition to the County
Councils determination, requires that if a property in RR zoning wishes to become a
commercial B&B without requesting a rezone, than it is deemed acceptable only if an
equitable owner of the property (or the ownership LLC of the property) listed on its deed
must also reside full time (which could also be the tenant or lessee (but they still appear on

198

the deed)) to oversee the operations of the overnight guests. If the property’s owner does
not wish to reside on the property, than they should request a re-zoning which would
loosen the restrictions for their intended commercial uses and operations that would now
function outside the realm of a single-family home, located in a rural residential
neighborhood.

Thanks for your time.
Jess Bost
1587 Village Round Drive

Have an Awesome Day!!
~ Jess Bost
www.GroominOnTheGo.net
435-901-8912 c.
435-658-5205 o.

199

PLACE HOLDER FOR
SNYDERVILLE BASIN PLANNING COMMISSION
MEETING MINUTES 06/09/2020

200

201

202

203

204

205

206

207

208

209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

225

226

227

228

229

Noce is her eby given that the
Snyderville Basin Planning Commission
will meet in regular session
electronically, via zoom, on Tuesday, June 23, 2020
AGENDA
Agenda items may or may not be discussed in the order listed.

2:30 PM Executive Session (Closed)

3:30 PM Regular Session

1. Public input for items not on the agenda or pending applications
2. Continued discussion and possible action regarding a Conditional Use Permit for a Bed and
Breakfast Inn at 3770 N. HWY 224 Rural Residential (RR) Zone, Parcel PP-102-A-3, Hoffvest
LLC, Applicant. - Ray Milliner, Principal Planner CLICK HERE FOR STAFF REPORT
3. Public hearing and possible action regarding amendments to the Silver Creek Village
Development Agreement for Parcel SCVC-2-80, located at 1473 Dogwood Court, Matt Lowe,
Applicant. – Jennifer Strader, Senior Planner CLICK HERE FOR STAFF REPORT
4. Public hearing and discussion regarding amendments to the Summit Research Park
Development Agreement on land use, housing, amenities and site plan; located in the
Community Commercial (CC), Parcels PCTC 401-AM - PCTC 404-AM AND PCTC-5B-AM,
Dakota Pacific Real Estate, Applicant. - Kirsten Whetstone, AICP, County Planner CLICK
HERE FOR STAFF REPORT
5. Approval of minutes; February 11, 2020
Please click the link below to participate in the webinar:

HTTPS://SUMMITCOUNTYUT.ZOOM.US/J/98189226475

To listen by phone only Dial: US: +1 669 900 9128 or +1 301 715 8592 Webinar ID: 981 8922
6475
If you would like to submit comments on an item not on the agenda, please email
VGEARY@SUMMITCOUNTY.ORG by 12:00 p.m. on Monday, June 22, 2020.

DRC Updates
Commission Comments
Director Items
Adjourn
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A majority of Snyderville Basin Planning Commission members may meet socially a. er the meeng. If so , the
locaon will be announced b y the Chair or Vice-Chair. County business will not be conducted.

To view staﬀ reports available a er Friday, June 19, 2020 please visit:
hp://w ww.summitcounty.org

Individuals needing special accommodaons pursuan t to the Americans with Disabilies Act regarding this mee ng
may contact Vicki Geary, Summit County Community Development Department, at (435) 615-3123.

Posted:

June 19, 2020

Published: June 20, 2020 - Park Record
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STAFF REPORT
To:
From:
Date of Meeting:
Type of Item:
Process:

Snyderville Basin Planning Commission
Ray Milliner, County Planner
June 23, 2020
Conditional Use Permit – Possible Action
Administrative Review

RECOMMENDATION: Staff recommends that the Snyderville Basin Planning Commission
review the proposed Conditional Use Permit and approve the proposed Bed and Breakfast Inn
per the findings of fact, conclusions of law and conditions of approval in this staff report.
Project Description
Project Name:
Applicant(s):
Property Owner(s):
Location:
Zone District:
Parcel Number and Size:
Type of Process:
Final Land Use Authority:

Colby School CUP
Hoffvest LLC
Hoffvest LLC
3370 North Hwy 224
Rural Residential (RR)
Parcel PP-102-A-3 (5.14 ACRES)
Administrative
Snyderville Basin Planning Commission

Proposal
The applicant is requesting Planning Commission approval of a Conditional Use Permit for a Bed
and Breakfast Inn in the Rural Residential (RR) Zone. The applicant proposes to renovate the
existing Colby School building to create 8 guest rooms and 1 caretaker room. No expansion of
the footprint of the building is proposed. No additional buildings on site are proposed. No
expansion of the existing parking area is proposed.
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Vicinity Map

Background
The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224. The site was originally
developed as a small hotel (the Snowed Inn) with associated restaurant and accessory uses in
1985. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School). In 2008, the school left the site, and it has been vacant ever since.
Access to the property is through a gate entry from HWY 224. There is a platted but
unimproved access right-of-way in the rear of the site from North Village Rim Road in the Park
West Village Plat A subdivision. The site is generally located in a residential area with Park West
Village to the north, Brookside Estates to the south, Two Creeks Ranch to the east and the
Canyons Specially Planned Area (SPA) across HWY 224 to the west.
The Planning Commission has reviewed this application at three separate meetings, one on
March 10, 2020, May 26, 2020 and June 6, 2020. At each meeting the Commission expressed
concern about the ownership component of the application as it relates to the definition of a
2
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Bed and Breakfast Inn in the Development Code as well as with conditions of approval relating
to potential outdoor activities on the site.
CURRENT REQUEST/PROCESS
The applicant is requesting a CUP for a Bed and Breakfast Inn in the Rural Residential (RR) zone.
Chapter 10-2-10 Use Table of the Snyderville Basin Development Code shows Bed and Breakfast
Inns as a CUP in the RR zone.
The following structures are currently on site:
•
•
•

Main Colby Structure – 10,800 square feet
Barn – 3,200 square feet
Storage buildings (2) – 2,900 square feet

No expansion of these buildings is proposed, and no new structures are proposed as part of this
application. If approved, the applicant plans to renovate the main Colby structure to
accommodate 8 guest rooms 1 owner residence and a kitchen. The existing parking area will
remain and be restriped. The existing barn and accessory buildings received a Low Impact
Permit for a Pilates/fitness studio in 2016. No changes to this LIP are proposed.
EVENTS ON SITE
The public has consistently expressed concern about potential events on site such as weddings
and the like and requested that the Commission place conditions on any approval to mitigate
the impacts. In turn, the applicant has that they are not asking for approval of a bed and
breakfast inn, not an event facility, and therefore conditions of approval are not necessary to
limit the impact of events on site. Staff requests discussion whether additional conditions of
approval should be placed on the application such as outdoor amplification, hours of operation,
etc.
OWNER OCCUPANT
The Development Code defines a Bed and Breakfast Inn as:
“BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8) rooms
are rented for overnight lodging to travelers, and where one or more meals is provided
to the guests only, the price of which may be included in the room rate.”
Key to this definition is the requirement that the use be “owner occupied.” Owner occupied is
not a term that is defined in the Development Code section of the County Code. The
Commission has struggled with how to best define this term. However, in Title 1-3-2 of the
County Code there are definitions of both an Owner and an Occupant:
3
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“1-3-2: GENERAL DEFINITIONS:
Whenever the following words or terms are used in this code, they shall have such
meanings herein ascribed to them, unless the context makes such meaning repugnant
thereto:
OCCUPANT: As applied to a building or land, shall include any person who occupies the
whole or any part of such building or land whether alone or with others.
OPERATOR: The person who is in charge of any operation, business or profession.
OWNER: As applied to a building or land, shall include any part owner, joint owner,
tenant in common, joint tenant or lessee of the whole or of a part of such building or
land.
PERSON: Any public or private corporation, firm, partnership, association, organization,
government or any other group acting as a unit, as well as a natural person.”
Although Title 1 is not a section of the County Code normally used for land use regulations, the
language clearly states “Whenever the following words or terms are used in this code, they
shall have such meanings herein ascribed to them,” which means they apply to all instances
throughout the Code, including the Development Code.
Based on these definitions owner occupied means that the owner must live on site and be
either a part owner, joint owner, tenant in common, joint tenant or lessee of the property.
Therefore, staff is recommending that the Planning Commission approve the application with a
condition of approval stating that the applicant shall demonstrate compliance with the
Definition of Occupant and Owner as stated in Title 1-3-2.
ANALYSIS
The Planning Commission may approve, approve with conditions, or deny a conditional use
based upon written findings of fact according to each of the following standards. It is the
responsibility of the applicant to provide written and graphic evidence demonstrating
compliance:
Standard 1: The use is in accordance with the General Plan. COMPLIES
Analysis: The enabling language for all development in the Snyderville Basin Planning
District originates in the Snyderville Basin General Plan.

4
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OBJECTIVE D of Chapter 2 states: Ensure future development is well designed and
appropriately located.
The Planning Commission originally approved a Bed and Breakfast Inn on the property in
1985. The use was changed to a school in 2000 and then abandoned in 2008. It sits
across HWY 224 from the Canyons Resort which has an entitlement of approximately 8
million square feet of commercial/resort density. It operated as a Small Hotel use and as
a school for approximately 22 years. Although there are residential uses near the
property, staff finds that the proposed project is located on a site that was developed
for the proposed use in 1985 and is directly across HWY 224 from a major destination
resort area. Staff finds the use is consistent with the Snyderville Basin General Plan.
Standard 2: The use conforms to all applicable provisions of this Title, including, but not limited
to, any applicable provisions of this Section and Chapter 4 of this Title, the General Plan, and
State and Federal regulations. COMPLIES
Analysis: Staff review of the application indicates that it meets the minimum
requirements for approval in the Snyderville Basin Development Code.
Code Requirement
1. Environmental
Criteria

2. Critical Areas
3. Open Space
4. Water and Water
Supply
5. Sanitary Sewer
6. Fire Protection

Analysis
This application was reviewed by Summit Water,
and the Summit County Health Department for
compliance with air and water quality standards
as well as sewage disposal issues. There is
adequate capacity in the existing sewer system
to accommodate the use. Information from the
water provides state that there is enough water
available to accommodate the expansion.
No development is occurring in an area defined
as “critical land” by the Development Code. No
expansion of the existing buildings is requested.
There is no open space requirement. No
expansion of any building on site is proposed.
No change to the existing open space will occur.
The project was reviewed by the Summit Water
representatives. Comments indicate that there
is enough water for the site.
Comments from the sewer provider indicate
that there is enough sewer capacity for the site.
Comments from the Park City Fire Department
state that no additional egress is necessary for
the proposal. They stated that any
improvements to the building fire suppression
system will be reviewed as part of the building
permit process.

Finding
COMPLIES

COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES
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7. Loading and
Unloading

8. Parking
Requirements
9. Transportation
Infrastructure and
Access Design

10. Public Utilities
11. Mail Delivery
12. Solid Waste and
Recycling
13. Snow Removal and
Storage
14. Police and Security
15. Parks, Trails, and
Trailheads
16. ADA Access

17. Special Site Design
Requirements
18. Architectural
Regulations for All
Structures
19. Landscape
Regulations

20. Lighting Regulations

All public access, deliveries and employee access
will be from the front entry from HWY 224.
Review from the Engineering Department
indicates that this configuration is appropriate
for the site.
No changes to the existing parking area are
proposed (except for restriping).
In 2017, the developer submitted a traffic study
to the Engineering Department for the larger
and more impactful use. No issues or concerns
were raised at that time. Because this use is
significantly smaller, a determination was made
that a new study was not required.
All necessary public utilities are available on site.
Mail delivery will remain as currently provided.
Garbage collection will remain in an existing
area in the rear.
Snow storage will remain on site. There is
enough room for snow storage on site.
No issues were raised by the Sherriff’s Office.
The project was reviewed by the Snyderville
Basin Recreation District who indicated that it
will not interfere with any existing or proposed
recreation amenities in the area.
Prior to the issue of a building permit, the
project will be reviewed by representatives from
the building Department for compliance with all
ADA requirements.
No special site design requirements are
necessary above those required by chapter 4 of
the Development Code.
No external changes to the existing buildings are
proposed.

COMPLIES

The applicant has submitted a landscape plan
that is compliant with the requirements of the
Development Code. Staff will physically inspect
the landscaping for compliance after it has been
installed but before the issue of a certificate of
occupancy.
The applicant has submitted a compliant lighting
plan. Prior to the issue of a building permit, staff
will review the final lighting plan for compliance
with the standards in the Code, and physically
inspect the lighting for compliance after it is
been installed but before the issue of a

COMPLIES

COMPLIES
COMPLIES

COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES
COMPLIES

COMPLIES

COMPLIES
COMPLIES

COMPLIES
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21. Height Regulations

certificate of occupancy.
The zone height is 32 feet above established
grade. No changes to the existing buildings are
proposed. The existing building is one story,
approximately 20 feet tall.

COMPLIES

Standard 3: The use is not detrimental to public health, safety and welfare. COMPLIES AS
CONDITIONED
Analysis: There have been significant concerns raised by the public relating to potential
impacts from the site. The applicant has worked with staff to mitigate these issues,
noise, landscaping, lighting, traffic, etc. Staff has included conditions of approval to
mitigate these issues.
Standard 4: The use is appropriately located with respect to public facilities. COMPLIES
Analysis: All necessary public facilities are available on site, including water, sewer, and
street access. Parking, internal circulation and access have been reviewed by the
Summit County Engineering Department and found to be adequate. The property is
located near public trails, transportation, and commercial areas. There is a bus stop
approximately 400 feet from the property, and a paved trail along the front property
line. The McCloud Creek trail runs behind the property approximately 500 feet away.
Standard 5: The use is compatible with the existing neighborhood character and with the
character and purpose provision of the applicable zoning district and will not adversely affect
surrounding land uses. COMPLIES
Analysis: The proposed use is listed as a Conditional Use in the RR zone. There are
several residential units on three sides of the property, who could have negative
impacts from the use (primarily noise and lighting). Because of this, staff is
recommending that the Planning Commission approve conditions of approval to
mitigate the potential impacts of the property.
Recommendation
Staff recommends that the Snyderville Basin Planning Commission review the proposed
Conditional Use Permit and approve the proposed Bed and Breakfast Inn per the findings of
fact, conclusions of law and conditions of approval in this staff report.
Findings of Fact
1. The applicant is the owner of a 5.14-acre parcel at 3370 North HWY 224.
2. The property is zoned Rural Residential (RR).
7
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3. The applicant is proposing a Bed and Breakfast Inn use on the property.
4. A Bed and Breakfast Inn is a conditional use in the RR zone.
5. The site was originally developed as a small hotel (the Snowed Inn) with associated
restaurant and accessory uses in 1985.
6. In March of 2000, there was a change of use on site from the hotel to a private school
(Colby School).
7. In 2008, the school left the site, and it has been vacant ever since.
8. Access to the property is through a gate entry from HWY 224.
9. There is a platted but unimproved access right-of-way in the rear of the site from North
Village Rim Road in the Park West Village Plat A subdivision.
10. The site is generally located in a residential area with Park West Village to the north,
Brookside Estates to the south, Two Creeks Ranch to the east and the Canyons Specially
Planned Area (SPA) across HWY 224 to the west.
11. There are 4 primary structures on site: the main Snowed Inn/Colby structure: a barn and
two storage sheds.
12. No changes to the footprint of these buildings are proposed.
13. No expansion to the square footage of these buildings is proposed.
14. No expansion of the existing parking area is proposed.
15. The applicant proposes to modify the internal portion of the main Snowed Inn/Colby
structure to have 8 guest rooms and 1 owner residence and a kitchen.
16. The Development Code defines a Bed and Breakfast Inn as:
a. “BED AND BREAKFAST INN: An owner occupied residence in which up to eight (8)
rooms are rented for overnight lodging to travelers, and where one or more
meals is provided to the guests only, the price of which may be included in the
room rate.”
17. Title 1-3-2 of The County Code defines an Owner as: OWNER: As applied to a building or
land, shall include any part owner, joint owner, tenant in common, joint tenant or lessee
of the whole or of a part of such building or land.
18. Title 1-3-2 of the County Code defines Occupant as: OCCUPANT: As applied to a building
or land, shall include any person who occupies the whole or any part of such building or
land whether alone or with others.
19. Title 1-3-2 of the County Code defines operator as: OPERATOR: The person who is in
charge of any operation, business or profession.
20. Title 1-3-2 of the County Code defines person as: PERSON: Any public or private
corporation, firm, partnership, association, organization, government or any other
group acting as a unit, as well as a natural person.”
21. There is adequate capacity in the existing sewer system to accommodate the use.
22. The project was reviewed by the Summit Water representatives. There is adequate
capacity in the existing water system to accommodate the use.

8
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Conclusions of Law:
1. The proposed Conditional Use Permit as conditioned complies with all requirements of
the Snyderville Basin Development Code.
2. The use as conditioned is consistent with the Snyderville Basin General Plan, as
amended.
3. The use is not detrimental to public health, safety and welfare, as the roads and public
services in the area are enough to accommodate the increase in intensity of the use.
4. The use is compatible with the existing neighborhood character and will not adversely
affect surrounding land uses.
5. The effects of any differences in use or scale have been mitigated through careful
planning.
Conditions of Approval
1. Prior to the issue of a business license the applicant shall demonstrate that the Bed and
Breakfast Inn will be occupied per the definitions found in title 1-3-2 of the Summit
County Code.
2. All lighting fixtures shall comply with the lighting standards as outlined in chapter 10-4
of the Development Code.
3. The project shall keep and maintain the portion of the east side earthen berm located
on the Property.
4. To reduce the likelihood of impacts from noise, the project shall comply with the hours
of operation set forth by County code.
5. No Parking on 224 or within Park West Village for the project shall ever be permitted.
Attachments
Exhibit A –
Exhibit B –
Exhibit C -

Letter from Applicant Dated June 18, 2020
Letter from Applicant Dated June 4, 2020
Proposed Plans
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Snyderville Basin Planning Commission
June 4, 2020
Page 3
requirement contravenes the definitions of "owner," "occupant," and "operator" cited above. In
addition, while the Code sets forth some 18 separate indicia of "primary residency," some with
multiple sub-parts, "deeded ownership" is not among such indicia.
As noted in the Prior Letter, the Staff's articulation of the requirement is also inconsistent
with the County Council's prior interpretation of the Code in the Silver Moose Ranch CUP matter
(at least as such matter was quoted in the Second Staff Report), as well as the constitutional
limitations on a jurisdiction's ability to regulate ownership, as opposed to the use of a particular
property or structure. 2 Even the County Council's discussion with respect to the Silver Moose
Ranch CUP matter, as cited in the Second Staff Report, fails to recognize and analyze several of
the defined terms from the Code cited herein.
During the May 26th hearing, the Planning Commission could not or would not articulate
the purported "deeded ownership requirement," but instead invited the Applicant to propose how
the Applicant proposed to meet the "requirement" of the Code, as apparently further elaborated in
the Silver Moose Ranch CUP matter. In response to that request, the Applicant sets forth the
following two alternative conditions in the order of preference, assuming that the Planning
Commission identifies some type of "deeded ownership requirement" that is consistent with the
existing definitions and requirements set forth in the Code:
Proposed Condition A: Prior to issuance of a business license for the Bed and Breakfast
Inn, Applicant shall demonstrate to the County staff that Applicant's proposed full-time caretaker,
host and/or resident manager owns a membership interest in the Applicant ranging between one
and ten percent (1% to 10%), as determined by the Applicant, depending on the proposed full-time
caretaker, host and/or resident manager's level of experience and other terms of compensation.
Proposed Condition B: Prior to issuance of a business license for the Bed and Breakfast
Inn, Applicant shall demonstrate to the County staff that Applicant's proposed full-time caretaker,
host and/or resident manager owns an undivided ownership interest in the Property of between one
percent and ten percent ( 1 % to 10%), as determined by the Applicant, depending on the proposed
full-time caretaker, host and/or resident manager's level of experience and other terms of
compensation.
Conditional Use Permit Review Standard-Conditions
Section 17-27a-506(2)(a)(i) of the County Land Use, Development, and Management Act
("CLUDMA") requires the Planning Commission to "approve a conditional use if reasonable
conditions are proposed, or can be imposed, to mitigate the reasonably anticipated detrimental
effects of the proposed use in accordance with applicable standards." As detailed in the Initial
2 See, e.g. Anderson v. Provo City, 108 P.3d 701 (Utah 2005) (finding that a narrowly tailored and specifically
defined ownership restriction on supplementary apartments attached to a single-family residence was fell within
the City's ability to regulate the use of land).

Parr Brown Gee & Loveless, A Professional Corporation
www.parrbrown.com
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PARKWEST VILLAGE
PLATTED 60’ ROAD ROW

EXISTING
VEGETATION

EXISTING BARN SHED

SURVEY DATA

EXISTING BARN - LIP

BUILDINGS

EXISTING BUILDING

COLBY BUILDING
YOGA & PILATES STUDIO - LIP
BARN - LIP
BARN SHED
BUILDING
COOP / SHED
GAZEBO

5,716 SF
1,664 SF
4,406 SF
190 SF
1,371 SF
266 SF
514 SF

TOTAL BUILDING COVERAGE

14,127 SF
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BED &
BREAKFAST

PARKING, ACCESS & DRIVES
COMMON WALKWAYS, PATIOS, & DECKS
BUILDING PATIO
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BUILDING WALKWAY
COLBY BUILDING DECK
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2,085 SF
91 SF
440 SF
308 SF

TOTAL NON-BUILDING COVERAGE

28,256 SF
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41,210 SF
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EXISTING
VEGETATION

EXISTING BARN SHED

DEVELOPMENT DATA

EXISTING BARN - LIP

EXISTING BUILDING PROPOSED STORAGE & B.O.H.

PROJECT AREA
PROPOSED OPEN SPACE

5.13 ACRES
4.16 ACRES (81.1%)

EXISTING COLBY BUILDING
EXISTING BARN - LIP
EXISTING BUILDINGS (STORAGE)

+/- 10,800 SF (8 ROOMS)
+/- 3,250 SF
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TOTAL EXISTING USES TO REMAIN

+/- 17,000 SF
+/- 17,000 SF

PARKING REQUIREMENTS
PROPOSED BED & BREAKFAST @ 1/ ROOM

9 STALLS

TOTAL PARKING REQUIREMENT

9 STALLS
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(18.5% OF PROJECT AREA)
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LIGHTING LEGEND
1

STRAND LIGHT

2

ILLUMINATED SIGNAGE

COLBY
BED &
BREAKFAST
CONDITIONAL USE PERMIT
DECEMBER 2019
L angvardt Design Group

1
1

LIGHTING NOTES

ALL PROPOSED LIGHTING SHALL MEET OR EXCEED CURRENT
SUMMIT COUNTY DEVELOPMENT CODE REQUIREMENTS.
PROPOSED LIGHTS ARE FOR THOSE LIGHTS THAT ARE
OUTDOORS ONLY AND ANY LIGHTING PROPOSED WITHIN A
STRUCTURE SHALL BE PROVIDED AT THE TIME OF BUILDING
PERMIT APPROVALS.
PROPOSED LIGHTING LOCATIONS ARE APPROXIMATE.
ALL LIGHTS SHALL USE HIGH PRESSURE SODIUM LAMPS. IF
LED FIXTURES ARE USED, A LAMP MATCHING HIGH
PRESSURE SODIUM LAMPS SHALL BE USED IF AVALIABLE.

2
2

ALL FIXTURES SHALL HAVE LAMPS THAT ARE A MAXIMUM 150
WATTS.
ALL FIXTURES SHALL BE A “FULL CUTOFF” VARIETY, WHERE
NO MORE THAN TEN PERCENT (10%) OF THE TOTAL LUMEN
OUTPUT OF THE FIXTURE WILL COME OUT AT NINETY
DEGREES (90°) ABOVE THE HORIZONTAL PLANE OF THE
FIXTURE

LIGHTING PLAN
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Dear Snyderville Basin Planning Commissioners,
I have reviewed the Summit County Planning Staff Report for today's meeting and have
a few comments.
First, I am not aware of anybody who has stated opposition to the operation of a Bed
and Breakfast Inn on this parcel, as per county ordinances. That said, I have made the
following observations with this application:
1). The applicant's attorney, in a letter to the planning commission, cites in Utah a
"property owner's common law right to unrestricted use of his or her property...
permitting property uses should be liberally construed in favor of the property
owner". The requirement of a CUP would inform the property owner that
there are restrictions as to how this property can be used in a commercial vs. residential
manner. The process of this CUP review has been in favor of the applicant, as
long as they abide by established zoning ordinance restrictions that were in place
at the time of the application. Good grief, if the applicant had been willing to disclose
the name of their intended live in owner-operator, I believe they would have been
approved for this CUP last month. The burden is on them to comply with this condition.
2) The applicant is applying for a B&B Inn, but clearly wants to operate a hotel. The
applicant's determination to operate a B&B Inn with an employed manager onsite,
instead of a residential owner, is mocking the intention of the allowed use.
3) The applicant spent time investigating nightly rentals in neighboring properties. This
information should come as no surprise to the planning commission, as the rise of
AirBnB and other nightly rental agencies have been problematic for Summit County and
Park City. The growth of nightly rentals in residential neighborhoods is an issue
the planning commission should view as detrimental to the character and fabric
of our community. The applicant would like you to believe that long-term residential
home owners find nightly rentals acceptable in their neighborhoods, and this somehow
translates to added Hotel rooms as not being an inconvenience for them. This arrogant
view suggests that the applicant does not intend to be a partner with the residential
neighborhoods surrounding their parcel.
4) Should you find today that the application merits approval, please consider mitigation
of noise from large gatherings, and/or "events" per previous suggestions sent by letter
to your attention. At your last meeting discussion surrounding this project, there was a
suggestion by one of the planning commissioners to place a condition of "No Events
allowed", as the applicant has stated this activity is not their intention. This may be a

287

wise approach that the applicant could apply to amend in the future, if their plans
change. Other "gatherings" should be mitigated in size and frequency per anticipated
uses of an 8-guestroom B&B Inn.
Thank you for your genuine concern and thoughtful discussion with this application. It is
clearly an important decision that will impact future B&B Inn application operations in
the Snyderville Basin.
Sincerely,
Kathy Sonzini
1573 Village Round Dr
Snyderville, Ut 84098
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MINUTES
SNYDERVILLE BASIN PLANNING COMMISSION
REGULAR MEETING
TUESDAY, JUNE 23, 2020
Electronically, via Zoom
COMMISSIONERS PRESENT:
Ryan Dickey, Chair
Thomas Cooke
Joel Fine

Canice Harte
John Kucera
Crystal Simons
Malena Stevens

STAFF PRESENT:
Peter Barnes– Planning & Zoning Administrator
Jami Brackin- County Attorney
Ray Milliner- Principal Planner
Patrick Putt- Community Development Director

Jennifer Strader- Senior Planner
Blaine Thomas- County Attorney
Kirsten Whetstone- County Planner
Kathy Lewis- Secretary

An executive session was held at 2:35.
The regular meeting was called to order at 3:45 PM.

REGULAR SESSION
1. General Public Input
The public hearing was opened. No comments were made and the public hearing was
closed.
2. Continued Discussion and possible action regarding the Conditional Use Permit
for a Bed and Breakfast Inn at 3770 N. Highway 224, Rural Residential (RR) zone,
Parcel PP-102-A-3, Hoffvest LLC, Applicant– Ray Milliner, Principal Planner
Planner Milliner reminded the Commission three previous discussions have been held
about the Colby School. The applicant has submitted another letter which was
forwarded to the Commission. Staff’s recommendation is unchanged. Staff
recommends the Commission approve the application as outlined in the Staff Report.
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Chair Dickey recognized Brook Hontz and Robert McConnell, who are representing the
applicant. Ms. Hontz verified that the Commission received the current and previous
letters sent to them. She added that they request the Commission continue to discuss
the item and that a decision is made at this meeting. The conditions of approval are
acceptable to the applicant. They would like to move forward with them as written.
Mr. McConnell is the attorney for the applicant. At the last meeting, he referred to
several different legal findings. In the letter he sent to the Commission for this meeting,
he supplied the citations of the law on which he is relying. Chair Dickey verified that
each Commissioner received the letter which was included in the Staff Report.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Cooke said he thinks this is still a matter of if the request meets the
definition of a bed and breakfast as required by the Code. He referred to a letter
received from Mr. McConnell dated June 4. Commissioner Cooke said the Code has a
definition of a bed and breakfast. The operative term in that definition is “owneroccupied residence.” The Commission has reviewed the definition of the individual
words. The words “owner” and “occupied” doesn’t need to be broken down because
these words are a descriptor/modifier of the word “residence.”
Commissioner Cooke said in the June 4th letter, McConnell referred to the
Development Code. Commissioner Cooke read the definition of a primary residence
found in Section 1-12b-2 of the Summit County Code. One part of the language states:
“…the location where a domicile has been established. It is the principal place
where one property owner, or inhabitant, actually lives for at least 183 days in
each calendar year, as distinguished from the place of temporary sojourn.”
Commissioner Cooke said this proposal will create either a bed and breakfast, or a
small hotel. One is allowed under a CUP, the other one isn’t. That is what the
Commission has to decide. He personally, doesn’t think that burden has been met.
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Commissioner Stevens said at the last meeting, they discussed a revocable ownership
of either the land or the LLC. To her, that doesn’t seem like an actual owner, but an
employee. She would like to see something arrangement with an un-revocable interest.
This would show that the person is an actual owner and not just an employee. What
the applicant is proposing is more of an employee situation.
Commissioner Simons said she has reflected a lot about the last few meetings. She
also took the time to reread the Staff Reports. She believes the definitions of owneroccupant are what the Commission has to stand on. She finds this as an appropriate
location for a bed and breakfast. The applicant’s intentions are compelling.
Commissioner Simons said the Commission’s concern is the definition of owneroccupied residence. As proposed, what that relationship looks like seems to be more
commercial than residential-occupied. She is leaning towards agreeing with the Staff
Report, but putting the onus on the applicant to meet the condition by demonstrating
this is occupied as outlined in the definitions.
Commissioner Simons said she can think of two ways this could be done. One is they
can make the owner-occupied resident a partner in the LLC. Another way would be to
give the resident a vested ownership of the land. She believes there is a path forward
for the applicant.
Commissioner Harte said to him, the problem has always been the threshold question.
He has no concerns that the applicant will do a good job. With his understanding of the
plain language of owner-occupied, he finds the applicant does not meet the criteria. He
said if he made a bed and breakfast in his house, he doesn’t think there would be a
question about it being a bed and breakfast. He could get a loan, based on his residency.
He doesn’t see anything that indicates the threshold issue has been met.
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Commissioner Fine said he agrees with what the previous Commissioners have said.
He feels certain the applicant would do a great job, but he doesn’t believe the definition
of owner-occupied has been met.
Commissioner Kucera said he also is supportive of the use at the site. He doesn’t think
the plain language interpretation of owner-occupied has been met. The idea of a
revocable ownership implies a contract that is commercial in nature. Items such as a
caretaker, seems more like an employee than an owner.
Chair Dickey agreed that this is an appropriate place for a bed and breakfast. He has
full confidence of the applicant’s ability. This begs the question of, “Why not find a way
to approve it?” He said the precedence would apply to all locations in the Rural
Residential zone.
Chair Dickey said he also considered Mr. McConnell’s argument carefully. He doesn’t
believe the intent of the Code has been met if there is a paid manager who has a
revocable and conditional interest in the property. He attended the meetings when the
Code was reviewed. What the applicant is suggesting seems absurd and unreasonable
based on the intent of the use.
Mr. McConnell said the definition of the word “residence”, found in the Summit County
Code has a provision that indicates that it is the principle place where the property
owner, or inhabitant, actually lives for at least 183 days in each calendar year. The
applicant said they will have a full-time manager to occupy this facility as their primary
residence. The language of the Code ties to an inhabitant, not an owner or an owner
with an irrevocable interest. He said ownership is always revocable. For example, an
owner can sell the property.
Mr. McConnell said he gave the Commission the statutory construction arguments for
their consideration. He added there are houses in the surrounding areas that are
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owned by an LLC that are being rented out as an Airbnb. An owner isn’t occupying
those homes. Given that, he thinks it is absurd to require owner-occupancy for a bed
and breakfast.
Mr. McConnell said he gave the Commission a copy of the Provo City ordinance. They
were very specific about what they wanted to say. That ordinance requires a person,
who owns at least 50% of the property and who occupies it as a primary residence, is
considered as the owner-occupant. In his June 4th letter he demonstrated that they
have met the requirements of owner-occupancy. There are two proposed conditions
that relate to an LLC having ownership. These conditions were listed in the letter.
Mr. McConnell said that even though Chair Dickey was there when the Code was
revisited, and he may understand the intent, the committee didn’t do a very good job
articulating what the intent was.
Chair Dickey clarified that what he is talking about is an unconditional interest, or an
interest without conditions attached, such as found in an employment contract. He
believes there is a fundament difference between having a paid manager and renting
property to one party. If there is someone who is renting out multiple rooms to
different parties, that would be in violation of the Code.
Commissioner Cooke said none of the businesses with nightly rentals have been
granted a CUP that runs with the land. It is not the Planning Commission’s job to police
nightly rentals. Mr. McConnell said he is trying to point out there are several homes
being rented out as an Airbnb that are owned by LLC.
Chair Dickey asked Attorney Brackin if it is an allowed use for someone to rent out
multiple rooms of their house to different, unconnected parties. She said that nightly
rentals anticipate the property being rented to a single party. The owners of the Colby
School could do that now, without coming before the Commission. Attorney Brackin
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said there are a couple of components that make a difference between what is being
proposed and a nightly rental. One is that individual rooms are being rented out to
different parties. If someone wished to okay that, she speculated that use would need a
CUP. Additionally, there is a food component with a bed and breakfast.
Attorney Brackin said the term “owner-occupied residence” is a familiar term. It comes
from the real estate industry. For Summit County, this has been interpreted as
primarily a residence and it is occupied by the owner. In the Silver Moose case, which
the Commission has discussed, the Summit County legislative body deemed that having
a caretaker scenario does not qualify as being owner-occupied. There are cases where
this has been upheld on appeal by the Summit County Council.
Chair Dickey said he would like the Commission to come to a decision at this meeting.
•

MOTION
Commissioner Simons made a positive motion to approve the CUP application per
the findings of facts, conclusion of law, and conditions of approval as found in the
Staff Report with a modification to Condition of Approval #1. It should read as:
“Prior to the issue of a business license, the applicant shall demonstrate
that the Bed and Breakfast Inn will be an owner-occupied residence per
the definition found in Title 1-3-2 of the Summit County Code.”
The motion was seconded by Commissioner Fine.

DISCUSSION ON THE MOTION:
Commissioner Harte asked Attorney Brackin what the process is, now that a
motion has been made and seconded, if a Commissioner would like to add to or
modify any of the conditions. Attorney Brackin answered that if there is a
Commissioner who would like to amend the motion, they can ask the motion-maker
if they would accept a modification to the conditions. It would be up to the person
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who made the motion, and the person who seconded it, to accept or reject the
suggested amendments. She said another way is to make an alternate motion.
Commissioner Simons asked if anyone has amendments to the motion, particularly
to Condition of Approval #1. Chair Dickey responded that he is against the motion.
He doesn’t believe the condition of owner-occupied residence has been met.
Because of this, the application has not reached the point to consider the conditions.
Commissioner Harte agreed. He doesn’t think this application has met the
threshold issue. If it had met the requirement of owner-occupied, the conditions
would be easy to figure out. Because the applicant has not met the threshold
question, he doesn’t have any comments on the conditions.
Commissioner Stevens said she has a similar belief. Because the ownership
interest is tied to employment, it creates more of a lease-hold interest. It doesn’t
meet the qualifications or the intent of a bed and breakfast.
Commissioner Fine said he thinks that Commissioner Simons made a good motion.
He thinks the applicant deserves an up or down vote. Even though he seconded the
motion, he is against it.
Commissioner Simons noted that her motion contains an amendment to condition #1
from the way it is written in the Staff Report. Her amendment would say,
“Prior to the issue of a business license, the applicant shall demonstrate that the
Bed and Breakfast Inn will be an owner-occupied residence per the definitions
found in Title 1-3-2 of the Summit County Code.”
Commissioner Simons said she finds the Staff Report comprehensive. It puts the onus
on the applicant to prove residency in order to obtain a business license. The entity

295

Snyderville Basin Planning Commission
June 23, 2020
Page 8 of 49
that grants the business license will have to make sure the applicant meets the bar of an
owner-occupied residence per the definition. This gives the applicant a path forward.
Attorney Brackin said the Code that Commissioner Simons referred to in the motion
(1-3-2) is from the General Summit County Code definition, not the Snyderville Basin
Planning Code definitions. The Snyderville Basin Code is found in a different section.
Commissioner Simons said based on the Staff Report and the way she interpreted it,
she is purposely referring to the County Code. She is not proposing to amend the
definitions of any Code, but rather to ensure that the intent of owner-occupied meets
the threshold of what they have been discussing.
Commissioner Stevens asked that with the amount of discussion and the confusion
surrounding an owner-occupied residence does amending condition #1 help to achieve
what the Commission would like to see. Is this adding any additional conditions?
Commissioner Harte said he doesn’t believe the applicant has met the threshold
where the Commission would start applying conditions. He doesn’t think the proposed
amendment to Condition #1 helps the application met the required standard.
Chair Dickey said the applicant has described the manner in which the building will be
occupied. What they described does not meet the threshold of owner-occupied
residence. He would be approving an application which does not meet the standard,
with the condition that they change occupancy when they come to the County for a
business license. This would be punting to the County to make that determination. It
seems to him, that the Commission has the information needed to make the decision at
this time. Commissioner Harte said there has been good clarity about how the
business is intended to be operated.
Chair Dickey said there is a motion on the floor. He called for roll-call vote. He
asked the Commission indicate yea or nay.
Commissioner Stevens- Nay

Commissioner Cooke- Nay
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Commissioner Simons- Yea

Commissioner Kucera-Nay

Commissioner Harte- Nay

Chair Dickey-Nay

Commissioner Fine- Nay
•

MOTION FAILED (6-1)
Commissioner Harte asked Attorney Brackin if a member of the Commission can make
another motion. She answered that the Chair can entertain an alternate motion.
Commissioner Harte made the motion to deny the Conditional Use Permit based on
the Commission’s finding that it has not met the threshold issue of an owneroccupied residence. Commissioner Cooke seconded the motion.
Commissioner Stevens asked Commissioner Harte if the reason for his motion of
denial will be articulated as a finding of fact that the application does not meet the
requirements of the Code. Commissioner Harte said that is correct. Chair Dickey
asked Commissioner Harte to repeat the motion.
Commissioner Harte repeated the motion to deny the Conditional Use Permit based
on the Commission’s finding that it has not met the threshold issue of an owneroccupied residence. Commissioner Cooke seconded the motion. Attorney Brackin
noted this is a requirement of the Code. Commissioner Harte agreed that is the
threshold issue they are trying to answer.

DISCUSSION ON THE MOTION
Brook Hontz suggested the Commission add wording to the motion to add clarity. The
previous motion included the wording in the findings of fact of “owner-occupied
residence.” This was listed as a requirement to meet the threshold.
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Ms. Hontz said she is confused. Is the Commission now saying that someone has to live
in the house for 183 days? Does the ownership have to be defined in a certain way that
the Planning Commission desires to see, other than what is defined in the current Code?
Are there other issues at stake that they don’t understand? She needs clarity to
understand what it is meant by the threshold issue of owner-occupancy.
Attorney Brackin asked Commissioner Harte if she can articulate the answer to Ms.
Hontz’s question. He can then tell her if her suggestion is not what he intended the
motion to be. Commissioner Harte said her help is appreciated. Attorney Brackin said
the basis for a motion of denial is based on the following:
FINDINGS OF FACT
1. The Summit County Development Code requires a Bed and Breakfast Inn to be
an owner-occupied residence.
2. The applicant has proposed that the residence is occupied, not by the owner,
but by an employee.
3. The Commission cannot make the finding that the requirement, found in the
Development Code, of an owner-occupied business has been met; therefore,
the application does not meet all of the Code requirements.
CONCLUSIONS OF LAW
1. Based upon the findings, the applicant has not met the Code provisions for a
Bed and Breakfast Inn in a Rural Residential Zone.
Ms. Hontz said she recently sent two letters sent to Summit County. In these letters, the
applicant made it implicitly clear that there would be an ownership opportunity. It
would not be an employee living there. She said that as applicants, they asked the
Planning Commission to let them know if this information was going to be required as a
condition of approval.
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Ms. Hontz said that she thinks condition of approval #1 and #3 are essentially the same.
They have not indicated how they would meet that standard. They have only said they
would meet the standard as stated in the Code. In previous letters, they have asked the
Commission to let them know if the information will be required to receive approval.
They requested that information to be put in the conditions of approval.
Commissioner Harte, who made the motion for denial, said he would like to add some
clarity. He said that the onus is on the applicant to prove that the Bed and Breakfast
will be owner-occupied. The Planning Commission does not define what that proof
needs to be. His understanding of what their attorney, Robert McConnell, stated at a
recent meeting is that the ownership interest of the employee will be removed if the
employee is terminated for just cause. He believes that constitutes an employee
relationship. It is not owner-occupied.
Commissioner Harte said the owner-occupied issue needs to be satisfied before they
get into mitigating the impacts. He said that Attorney Brackin accurately articulated the
Findings of Fact and Conclusions of Law as he sees them. Attorney Brackin asked
Commissioner Harte if he would consider a fourth Findings of Fact, which would be
that the ownership interest has to be more than a contractual interest. Commissioner
Harte said while he would be happy to have that on record and discuss it, he doesn’t
think it needs to be in the Findings of Fact. He doesn’t think they have gotten to the
point where it needs to be added.
Commissioner Stevens asked Commissioner Harte if he would consider adding that
an ownership that is tied to employment is not sufficient to breach the owner-occupied
threshold. She said that for her, it comes down to how ownership has been defined.
Because the employee can be fired and lose their ownership rights, this is more of a
lease-hold interest. This is the issue that seems to be making the Commission feel
uncomfortable.
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Commissioner Harte said he doesn’t have questions about if the applicant would do a
good job running a Bed and Breakfast. He knows that a Bed and Breakfast is allowed in
a CUP. The threshold that has to be met is if there is an owner-occupied residence. He
finds that standard has not been satisfied.
Commissioner Harte said if the applicants had shown that this was going to be owneroccupied, the Commission could easily evaluate the conditions. The Commission has
asked for this information several times. The best answer they received was that the
onsite management would receive an interest of some type in business. It was also
made clear that if the employee decided to leave, or was terminated, that interest could
be revoked. To him, that does not meet the standards of owner-occupied.
Chair Dickey said Mr. McConnell has stated that if the conditions of approval as
included in the Staff Report, are included in a motion of approval, he would appeal the
decision. Mr. McConnell acknowledged they are fine with most of the conditions. The
exception is condition #1. Depending on how the condition is worded, they will appeal.
Mr. McConnell said they have indicated how the owner-occupancy requirement will be
met. He said the Commission is tying owner-occupancy to a residency requirement. In
effect, this is not allowing an LLC to be an owner-occupant. It must be an individual. He
said the Summit County definition of ownership allows a lessee; however, the
Commission won’t let their employee be a lessee because that would be a contractual
agreement. If that is the case, anyone who lives in an apartment would not be able to
establish residency because they only have a contractual interest.
Chair Dickey said in his last letter there were two statements about ownership. One
was ownership of the land and the other was ownership of the business. When Ms.
Hontz was presenting these options to the Commission, Mr. McConnell indicated he
objects to both options. He will appeal if either option is chosen.
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Mr. McConnell said the Commission wants them to come with information about
ownership. In a letter, they indicated that the employee/manager will have an
undivided interest in the property, or they will be given a membership interest in the
LLC. It wasn’t articulated by the Planning Commission what this interest needs to be, so
it was identified as 1% to 10%. He admitted that if the application was approved on
those standards, he will most likely appeal.
Chair Dickey said what he objects to is a conditional ownership that would end when
employment is terminated. Mr. McConnell says the condition allows ownership it to be
a lessee. Attorney Brackin stated a motion has been made. This is not the time to be
making these arguments. Mr. McConnell agreed.
Chair Dickey called for a roll call vote. Commissioner Simons asked for the motion to
be repeated. Attorney Brackin said that she believes Commissioner Harte would like
to make a motion to deny the Conditional Use Permit based upon the following findings
of fact and conclusions of law:
FINDINGS OF FACT
1. The definition of a Bed and Breakfast in the Snyderville Basin Development
Code requires the home being used is an owner-occupied residence.
2. An owner-occupied residency is a condition precedent in a conditional use
permit. It is a requirement that must be met before approval of a Conditional
Use Permit can be given.
3. The applicant has not met the threshold about how an LLC, as an entity, will
occupy the building as a residence.
4. The ownership interest, as proposed by the applicant, is not sufficient to meet
the criteria of an owner-occupied resident.
CONCLUSIONS OF LAW
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1. Because the threshold question has not been met, it does not meet the
requirements of the Snyderville Basin Development Code and therefore, must
be denied.
Attorney Brackin said she thinks she articulated what Commissioner Harte wanted to
have said. Commissioner Harte agreed. This is absolutely what he would like to say.
Commissioner Cooke said he will second the motion.
Commissioner Simons said, that for the record, she agrees with the findings of fact #1
and #2 as articulated in this motion, in that the definition requires that it will be an
owner-occupied residence. She added she thinks the applicant could demonstrate,
through a well articulated motion, how an LLC can meet the owner-occupied
requirement.
Chair Dickey called for a roll call vote on the motion.
Commissioner Stevens- Yea

Commissioner Fine- Yea

Commissioner Simons-Nay

Commissioner Cooke- Aye

Commissioner Harte – Yea

Chair Dickey-Aye

Commissioner Kucera- Yea
•

MOTION CARRIED (6-1)
Mr. McConnell asked if the denial will be put into a written form, including the findings
of fact and conclusions of law. Attorney Brackin said it will be in the minutes. A copy of
the audio recording will be available. Information was given on how to access the
recording.

3. Public hearing and possible action regarding amendments to the Silver Creek
village Development Agreement for Parcel SCVC-2-80, located at 1473 Dogwood
Court, Matt Lowe, Applicant- Jennifer Strader, Senior Planner
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Planner Strader said this application was reviewed by the Planning Commission at
three previous meetings, as well as a site visit. Since that time, the applicant submitted
a request to have a final decision on the amendments within 45 days. The final land use
authority for this application is the County Council. They are scheduled to hear this
next week in order to meet that deadline. Staff requests that the Planning Commission
move this application forward at this meeting.
Planner Strader reminded the Commission that the amendments are for Parcel 22.1.
The subdivision plat shows this parcel as Lot 80. The request includes a height increase
from 32’ to 45’. The previously reviewed amendments included language that would
allow the height to be measured from a modified grade. The applicants are no longer
pursuing that amendment. The height will be measured per the existing Code.
The applicants are requesting an amendment to the subdivision plat to remove the
maximum lot size of 4,000 square feet. They further request to have a unit mix of
52.6% affordable units. Planner Strader noted there are not a specific number of units
indicated.
At the last Commission meeting, the applicant was asked to submit a draft site plan, a
map to show the affordable housing distribution, and a site design narrative. All three
of these items were submitted. Because the majority of the Staff Report has remained
the same throughout the various meetings, Planner Strader will only focus on the new
information and observations from Staff.
Planner Strader said the first request to allow a 45’ height limit and to remove the
maximum lot size of 4,000 square feet. She said the applicant told Staff this is needed to
allow Mountainlands to reuse existing plans found on another lot in the Silver Creek
Village Center. They noted there are other parcels within the development with the
VR3 designation that have a 45’ height limit. The applicants believe the height allowed
for Parcel 22.1 was an oversight when the parcel standards were written.
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Planner Strader said while the other VR3 parcels within the subdivision allow a height
up to 45’, they have differing standards. A site map was shared and Planner Strader
pointed to the other parcels in question. She said these parcels have different setbacks
and lot sizes. Staff has consistently stated the intent of the Village Center is to have the
higher density development and the taller buildings located in the interior of the
project. The density will become less intense as it grows towards the edges of the
development. Staff does not agree that the height allowance on Parcel 22.1 was a
simple oversight.
The subdivision plat for this lot has a note that the use of the parcel is designated to be
townhomes. The height is limited to 32 feet. The maximum lot size is 4,000 square feet.
If the amendments are approved, the plat will need to be amended. It is unclear if the
height exception is being requested for the market rate structures, the affordable
housing units, or both.
Planner Strader said regarding the lot size limitation, Staff was informed yesterday that
the plan is to subdivide Parcel 22.1 so that each affordable building will sit on its own
lot. Staff understood that the parcel was to be developed as one lot, which included
both the market-rate and the affordable buildings. The submitted draft site plan does
not show any interior property lines. Between the site plan and the information
received yesterday, Staff is unclear what the plan is to develop the site.
Planner Strader said the third amendment is to allow the percentage of 52.6%
affordable units. Staff’s analysis of this request has been focused on how a large
percentage of the affordable units would impact the integration. How would that affect
the mix of unit types and various sizes? The applicant has provided a map of the
integration of affordable housing. It simply states that each future development will
provide the minimum of 25% affordable units until the total obligation of 330 units has
been met.
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Planner Strader said with the information she received yesterday, Staff has many more
questions. Are the buildings still being proposed to be 45’ in height? Will the site be
developed as one project? This is important because the Development Agreement
states that each development must provide 25% affordable units. If the market-rate
units are a single development on a single lot, they would be required to provide 25% of
those units to be affordable.
Planner Strader said the applicant has stated there will be a workforce housing
agreement that will address the affordable units. Although that is a requirement, it
cannot supersede the requirements of the Development Agreement. An exemption
cannot be granted to the workforce housing obligation.
Planner Strader said another concern is that if Mountainlands is only building the
affordable units and someone else is building the market rate units, how can the County
be assured that a 24-unit affordable housing building isn’t going to be constructed alone
in the middle of the Village Center for an undetermined time with no transit service to
that cul-de-sac.
Planner Strader shared the site plan that had been submitted by the applicant. After a
review of the site plan, Staff found that it doesn’t comply with the required setbacks.
She showed where the plan is out of compliance. Staff is not sure how the parking and
the circulation is going to work. She told the Commission that this is a conceptual plan.
It will not be approved as part of the amendments. The official site plan will be specific
about the number of units, which is 114 units, with 60 affordable units.
Planner Strader said Staff doesn’t normally schedule items to come before the Planning
Commission when there are outstanding questions. Due to the 45 day request, they had
no choice. Because of the unanswered questions, Staff can only recommend denial to
the amendment requests. This is the reason there are no findings of facts with the Staff
Report. The facts are not clear at this time.
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APPLICANT’S PRESENTATION
Wade Budge said he is the attorney representing Matt Lowe, who is also attending this
zoom meeting. Scott Loomis from Mountainlands is also in attendance. He can answer
any questions about the request.
Mr. Budge said at their last meeting they indicated in order to obtain LIHTC affordable
housing, they need to meet certain deadlines. Those deadlines are fast approaching so
they are in a time crunch and therefore they are requesting a decision be made at this
meeting. They would love to have a positive recommendation, but mostly they want to
have the Commission’s comments.
Mr. Budge said he would like to address a couple of points made by Planner Strader. He
said they are not coming to the Commission with a specific site plan. What has been
submitted is to show what the site can accommodate. The height request is for both the
market-rate and the affordable housing. That exception will accommodate better uses
on the site. When and if they get an approval, they will put together a compliant site
plan. They will return to the Commission after a review by the DRC and Staff.
Mr. Budge said they believe this height is consistent for this type of use. If they want to
have a LIHTC building, they need to meet the density count, which means multiple
stories will be needed. They think that the property next to the sewer plant will be an
ideal setting for a taller building. Whether or not this was an oversight, the fact is they
are seeking a height exception.
Mr. Budge said they think Exhibit G does a better job than Staff gave them credit for.
The exhibit shows how they are dispersing the affordable housing units throughout the
project. He shared a slide that showed the 64 Mountainlands condos in the VR3 area.
He said 32 of these units currently are under construction. The three Habitat for
Humanity projects are also denoted. The rest of the units will be dispersed.
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Mr. Budge said there isn’t a requirement that every third or fourth door are required to
be affordable. The language in the Development Agreement states that “The affordable
housing units shall be generally located throughout the project and integrated within
the community.” He thinks this means that all of the affordable housing units will not
be put in one specific place. To interpret that differently is stretching the way cities and
counties can apply State regulations.
Mr. Budge said they feel very confident they can meet the items that Planner Strader
has identified. At this time, they are trying to create a “cube of air” so they can apply for
a specific type of affordable housing project that will serve this community well. He
thanked the Planning Commission for their time and consideration.
Commissioner Harte asked Mr. Budge to redefine what they are specifically asking for.
Mr. Budge said they are seeking a positive recommendation for a one-page amendment
to the Development Agreement. The amendments will allow the increase of height for
the parcel. To avoid future confrontations with Staff, they removed the request to allow
52.6% of affordable housing units.
Commissioner Stevens said because there are no findings of fact, that either way they
decide, the Commission will need to articulate what the findings of fact are. Attorney
Brackin said if they recommend either approval or denial, they will need to articulate
their reasons they made the recommendation.
Commissioner Stevens said in previous discussions, they have talked about fill. She
asked if fill is still part of the picture. Mr. Lowe said at one time, they were going to
measure from the rehabilitated grade; that is no longer the intent. They now plan to
measure according to the Code. There are places that may need up to six feet of fill dirt.
This is the reason behind the height limit request. This request now includes the fill, it
is not in addition to it.
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Commissioner Simons asked how many units in total are being proposed on this
parcel. Planner Strader said they are requesting 114 total units, including 60 affordable
units. That is where the 52.6% comes from. Commissioner Simons asked how many
affordable housing units already exist. She was told there are 128 units in the works, in
addition to these 60. Commissioner Simons calculated there are 142 out of the
required 330 affordable housing units remaining to be built throughout the
development. She asked if the other affordable housing units be dispersed throughout
the subdivision. Mr. Lowe said under the Development Agreement, they cannot have
less than 25% in their series of applications.
Commissioner Stevens figured the breakdown of affordable unit types. There are 80
apartments/condos and 24 townhomes. This project would be an additional 60
apartments. Moving forward, they would be looking at additional townhomes and
single family homes.
Commissioner Harte said at an earlier meeting, the Commission approved apartment
buildings. After the approval was given, the developer switched these to condos. The
Commission should take into consideration what was approved, but what was not
actually built.
The public hearing was opened. There were no comments and the public hearing was closed.

COMMISSION COMMENTS AND QUESTIONS
Commissioner Kucera said the request for a height adjustment seems to be very
financial in nature. Building a 45‘structure on the edges of the subdivision is contrary
to the stated intent of putting the taller buildings in the center of the project. It would
be challenging to be in support the request. He doesn’t think the height allowed on the
site is an oversight. The townhomes were identified to be placed there.
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Commissioner Kucera asked Mr. Budge if there is anything that prohibits the 52.6%
affordable housing units in this area. Mr. Budge responded that request was to avoid
future misunderstandings with Staff. Commissioner Kucera said he doesn’t have a
problem with that number of units being located at this location.
Commissioner Cooke said he has less of a problem about the affordable housing
percentage as a standalone amendment. They have always gone by minimum
standards. He is unsure why a higher percentage would need to be mandated on a
parcel by parcel basis.
Commissioner Cooke said He understands the challenge of that parcel after visiting it.
He can see the need for some fill dirt. However, he believes the feathering on the parcel
was intentional. He thinks the parcel standards relative to the height and the maximum
parcel size was to encourage a certain type of VR3.
Commissioner Cooke said he understands that the sketch plan is not the final site plan,
but he can’t get over what he is seeing in terms of the trail, which is a community
benefit. The setback shown is less than 2 feet. The trail is intended to be 8’ with a 10’
Basin Rec easement on each side. He wonders how that could even be proposed. In
some places there are dumpsters 2’ away from the trail. The idea of the trail was to be a
greenway, but there is a sea of parking lot next to it.
Mr. Budge said the trail is already there. All of those rights will be respected. The
current site plan is to only show they will have market rate and affordable housing
buildings located on the same parcel. Commissioner Cooke said he feels the intentions
of the Development Agreement are clear. This falls short of meeting those intentions.
Commissioner Fine said he doesn’t think the Commission is seeing the true picture of
what it will look like. He is concerned because things have changed quite a bit. He
doesn’t know what to believe. He doesn’t like what has been presented. He doesn’t like
the setbacks and the condos being proposed instead of townhomes.
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Commissioner Harte said it is rare that Staff gives a negative recommendation. This
raises a red flag, even though they may be able to work out some of the things in this
meeting. It indicates there is something wrong. For him, the height exception isn’t a big
deal because of the location and topography of the lot. It wouldn’t look like a large
towering building.
Commissioner Harte said because he was on the committee that worked out the
Development Agreement, he knows they desired to have the affordable housing spread
throughout the development. When thinking about the big picture, he wonders if they
are sticking to the intent of a diverse community. As a Commission, they decided to
allow a block of apartments, which went against the goal of integration. Soon the
approval was given the Commission learned, through the grapevine, that all of the
apartments were going to be built as condominiums. It is difficult when the
Commission is told one thing, but something else happens.
Commissioner Harte said whenever large blocks of affordable housing are allowed it
draws down the number of affordable housing units for the project. That will impact
the integration rate of affordable housing units in a negative way. For him, integration
is the most important issue.
Commissioner Harte asked if the three amendments requested at the beginning of the
meeting remains the same at this point. Have some of those requests have been
adjusted? He asked Planner Strader if she feels any more comfort with this request
after hearing from Mr. Budge.
Planner Strader answered that Staff is confused about what is really being requested.
What she is being told from Matt Lowe is different than what she is hearing from
Mountainlands. She knows what the three requests are; however, with the information
she has received over the last couple of days there are unanswered questions.
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Commissioner Harte asked Mr. Budge if he will explain some of the questions. Mr.
Budge responded that the building itself will be 36’. Because of the needed fill, it will be
45’ from the existing grade. They have already constricted themselves as to the units
they want to place on the site; therefore, they have removed that variable. The
confusion of the part of Staff comes from the things they will address if the application
is approved. This will be things such as setbacks. He said they will not degrade the
community benefits.
Mr. Budge said this is a simple request. They are looking for an exception to height and
an exception to the 4,000 square feet maximum lot size. They would like to have all the
uses on the same parcel. They are looking for approval for the proposed mix. There
will be a number of things they will address through the site plan and approval process.
To say all these confusing items are acting as a bar preventing the Commission to give a
positive recommendation, is putting the cart before the horse.
Planner Strader said she would like to clarify. She just heard him say that all of these
uses will be put on one parcel. This was her understanding, but yesterday she was told
that Mountainlands would like to subdivide the parcel. They want to have their
building on its own parcel.
Mr. Budge said that is correct. During the development process, the plat will show the
locations of the affordable housing. This plat will be brought to the Commission.
Mountainlands need to plat the development in a way to meet the LIHTC requirements
as well as the financing requirements. What won’t work is a 4,000 square feet lot.
Mr. Budge said these details do not have to be ironed out in order to ask the legislative
body to exercise their discretion to decide if they want this product type on this parcel.
Will the County Council be willing to amend the three restrictions that will prevent this
product type on this parcel?
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Commissioner Cooke recalled a statement that this is an ideal location to put
affordable housing. He thinks the ideal use for this parcel is what was contemplated,
meaning smaller townhomes. Mr. Budge said the point being made was that this
location is ideal relative to the buffering of the height. The height could be
accommodated next to the present use. He said a height exception could be allowed
because of a rise in elevation.
Mr. Budge said there will be both affordable and market-rate housing. The building will
be so nice that people will want to live there. He said there was a February meeting
with the Commission before the COVID pandemic. That is the reason to have a decision
at this meeting. There is a deadline to apply for a LIHTC project. The developers will
make sure they are not sequestering a corner of the project to be affordable.
Commissioner Cooke said he respects the fact they are trying to cut costs and reuse
plans for the project; however, these requests feels contrary to the idea of building
projects that fit the land. He could see there may be a way to forward a positive
recommendation for the height and the 4,000 square-foot lot exceptions. His sticky
point is the 52.6% of affordable housing units. He said although Summit County has a
need for all types of affordable housing units, for him, this is where the application
erodes. The Planning Commission has already made accommodations.
Commissioner Harte asked if they can forward a positive recommendation on one or
two of the requests, but not all three. Planner Strader said it is her understanding the
Commission can forward a different recommendation for the different requests.
Commissioner Harte said his inclination is to forward a positive recommendation for
the height limit and the maximum lot size, but not the 52.6% of affordable housing. It
would work directly against the integration of affordable housing.
Commissioner Harte said a larger building isn’t necessarily a negative to him. It would
be behind a sloping hill. If the sewer treatment plant was not there, but a house was, he
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would be strongly against additional height because it would impede someone’s view.
He does not want to see one large building of affordable housing. That would be exactly
the opposite of the Development Agreement.
Commissioner Harte said it felt like a switch and bait when the Commission-approved
apartments were changed to condos. The Commission went against what they normally
allow because they acknowledged that apartments are usually in a big block. Later,
they heard through the grapevine that the apartments were turned into condominiums.
Now there will be a giant block of affordable housing condos.
Mr. Loomis said they all agree they need a mix of for-rent and for-sale affordable
housing units. He said there are only a couple of places in the development that allows
higher density units. When they came in with the earlier proposal, they thought what
they proposed would work; however, the construction costs went up about $50 a
square foot. Economically, that made the project no longer feasible, but condominiums
would be possible on a for-sale basis.
Mr. Loomis said they previously requested to have 40 apartments on the adjoining
parcel, rather than the 34 townhomes. This request was approved. They applied for
low-income housing tax credits on the 40 units. That request was not approved. He
explained they will never receive LIHTC approval on any project larger than 24 units.
They were able to obtain other financing for 40 condominiums.
Mr. Loomis emphasized Summit County needs apartments. He agreed there is a need
for rented apartments more than there is for for-sale units. They are asking the
Commission to tell them what percentage they want before they go to the expense and
trouble of a site plan. They can apply for tax credit again this September.
Commissioner Harte said they had the same conversation at the meeting when the
apartments were approved, but then not built. What is to say this will be any different?
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Commissioner Harte asked Mr. Lowe if he has considered an increase of affordable
housing units so they can maintain the required integration. He said this request is to
amend the Development Agreement. When they get to the County Council, it will be in
the County Council’s purview to allow exceptions.
Mr. Budge said when he looks at Exhibit G, he sees remarkable integration. He and
Summit County Attorney Dave Thomas drafted the terms of the Development
Agreement. He is now hearing this project doesn’t have enough integration. He will
take those comments into account and have more discussions with Staff.
Mr. Budge said he sees a clear mix of units where the density is intense. There will be
detached affordable housing units throughout the development. He said the
Development Agreement has nothing in it that restricts more than what is being asked.
Commissioner Harte said integration has come up in many of the meetings. This has
been in the works for quite awhile. He doesn’t think there should be confusion about
what the Commission has been thinking. Mr. Wade said they tried to demonstrate
integration with Exhibit G. They are happy to have input on how it could be improved.
Commissioner Simons said, taking the slope into consideration, she respects the need
for height. However, buildings should be designed to fit the site. To get the best
affordable or market-rate housing on this site more consideration is needed. She
understands the desire to save money, but the outcome should creat the best result.
The request for height and fill seems to go together.
Commissioner Simons said she thinks the lot size request and the building type go
hand-in-hand. Statements made by both Mr. Budge and Mr. Loomis seem to emphasize
that. If the building type were to change, the parcel adjustment may not be needed.
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Commissioner Simons said she asked some questions in February’s meeting about the
phasing of the project. She is unclear on how the site will be developed? Will the
affordable housing be put in first? Or will it be the other way around? She is concerned
they don’t know how the development will be phased. This lot is at the edge of the
development.
Commissioner Stevens noted they last met in February. Now there is a sudden
deadline. It would be hard to say that she would agree to the height exemption because
a different design could be used. She isn’t convinced that the request for an amendment
is warranted. It will not achieve what was intended in the Development Agreement.
Commissioner Stevens said appreciates the comments made by Commissioner
Simons. She appreciates the attention to the site and designing a building that will fit it.
There will be an impact for the community. She also appreciates the applicant’s desire
to build the units in an efficient way. The affordable stacked flat buildings that were
front loaded have been a benefit to the community.
She doesn’t have much of an issue with the height. She appreciates the clarification
about how the height will be measured. Moving forward, it will be helpful to indicate
that the height will be measured from the current grade.
Commissioner Stevens believes the Commission should give direction for integration,
particularly if they consider removing the 4,000 square feet requirement along with the
percentage adjustment for affordable housing. If it won’t work out to have stacked flat
market-rate and affordable housing units within each building, it seems contrived for
the Commission to approve any of this. She asked Mr. Loomis to clarify if it is possible
to have both market-rate and affordable housing in the same building.
Mr. Loomis said if the goal is to get 50% AMI or below, the only way to do that is with
tax credits. The investors who purchase the tax credits wanted the market-rate units
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removed from the equation. Why would anybody want to live in a market-rate unit
located within an affordable housing building, especially if they can rent elsewhere and
receive many more amenities?
Mr. Loomis said the only way for this to get 50% AMI or below, a requirement for rental
units, is to receive tax credits. That means the project has to be 25 units or less. They
intend to build 24 affordable housing units with an average of about 42% AMI.
Commissioner Stevens said even with the potential to reuse the existing site plan, will
there still be an issue for the funding and integration? She said that a follow-up
question is why the funding for 50% wasn’t and below used for the previous project?
Mr. Loomis said they applied for it. They thought 34 apartments at 60% AMI would
work because it wouldn’t require tax credits. They found that it didn’t work because
the construction costs were so high. They can build 40 units (that are substituted for
the 34 townhomes) at 60%AMI because construction costs have gone down. He
explained the different types of financing that is needed. Right now, the market-rate
and affordable housing can’t be co-mingled.
Commissioner Stevens said that ultimately the changes and amendments to the
Development Agreement are to accommodate the smaller 24-unit buildings. They will
be separated from the market-rate buildings, but will be integrated in the sense that the
two types of buildings will be next to each other.
Mr. Loomis said they can apply to get tax credits for one 24-unit. A year later, they can
apply for another tax credit. Commissioner Stevens thanked Mr. Loomis. It is good to
understand the requirements needed for affordable housing. She has less of an issue
about the percentage, depending on how the units will be integrated.
Chair Dickey said he recognizes how difficult a conceptual site plan is to create.
Whenever something is submitted, there are always some issues. He added that is
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difficult to think about the amendment to the Development Agreement without seeing a
specific project. He said anything that would fit into the new constraints could be built.
Chair Dickey said he also has questions about the phasing of the project. If the project
takes years to complete, he doesn’t want to have the affordable housing unit sitting
alone at the edge of the development. He thinks that defies the Commission’s
integration goals. It would be undesirable. He would like to tie the market-rate and the
affordable housing together. He would like to have an application to go along with the
requested changes. He objects to approving any of the amendments today.
Commissioner Stevens asked Attorney Brackin how the Commission should proceed.
Does the Commission need to articulate the findings of fact? Attorney Brackin said if
the motion is to approve or deny reasons for that decision should be articulated. It can
be based upon the conversation at this meeting. .
Attorney Brackin listed some of the things the Commission discussed at this meeting
that could be used as reasons why the Commission might give a negative
recommendation. Chair Dickey added they also have a four-point standard on page 4
of the Staff Report that must be met. A negative motion could tie back to these
standards.
Commissioner Cooke asked if this Commission is a scenario of a well-intentioned
project, but in the wrong place. Are there other options in Silver Creek Village where it
may fit better? He is looking for an opportunity for this valuable project to work.
Commissioner Harte said if this is moved to a different location, it would still lack
integration. Because affordable apartments are needed, the Commission already made
accommodations, which turned into something they didn’t approve. This is the same
conversation they already had. Wherever this is built, affordable housing will be
concentrated into one large building.
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Commissioner Cooke said they are contemplating significant amendments to parcel
standards. All the members of the Commission seem to have concerns. He said the
Development Agreement did allow for larger buildings. He recommended the applicant
seek to match a site plan and a project that would, hypothetically, be allowed.
Commissioner Simons said from an urban design perspective, the location really
matters. The Development Agreement clearly articulates the intent for the integration
throughout the project. It was intended to have the taller and denser multi-family
buildings in the central part of the development. To have a tall and dense building on
the edge of the development doesn’t make sense. The applicant has stated this building
was designed for a different site.
Commissioner Cooke said that transit services have not come to Silver Creek Village.
It will eventually get there, but not in the back corner of the development. Transit
needs to be intertwined with this type of structure. If it is intertwined, then he would
be more likely to look at this in a positive light.
Mr. Loomis said they have looked at all of the other sites within the development.
There are no other parcels that would allow higher density. He said that Parcel 22.1
qualifies to have a transit stop. Mr. Budge said eventually there will be transit.
Commissioner Simons asked about the remaining high density parcels. Mr. Lowe said
those parcels have been sold. The buyers have already submitted a sketch plan to the
Planning Department. Their intent is to have a fully integrated condo project. Twentyfive percent of the units will be affordable. Commissioner Simons said she is still
concerned about the site topography connected to this building design.
Commissioner Stevens said she believes the Commission is not at a place where they
feel comfortable to approve these amendments. She personally feels rushed and has
outstanding questions.
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•

MOTION
Commissioner Stevens made a motion to forward a negative recommendation to
the County Council in light of the outstanding issues and the Commission discussion
and comments expressed at this meeting. Commissioner Kucera seconded the
motion.
The motion was discussed. It was said that this seems like the right vote to take
procedurally, but it has an undesired outcome. There is time for the applicant to
clear up some of the questions before they go before the County Council. A roll call
vote was taken.

•

MOTION CARRIED (7-0)

4. Public hearing and discussion regarding amendments to the Summit Research
Park Development Agreement on land use, housing, amenities and site plan;
located in the Community Commercial (CC) zone, Parcels PCTC 401-AM, PCTC
404-AM, and PCTC-5B-AM, Dakota Pacific Real Estate, Applicant- Kirsten
Whetstone, AICP, County Planner
Planner Whetstone said she is joined tonight by Jeff Gochnour and his team. Jeff Jones is
from the Summit County housing department. He has a short presentation on the
affordable housing requirements for this proposal.
Planner Whetstone said this agenda item is a request to amend the Summit Research
Park Development Agreement. It was approved in 2008 by the County Commission.
The agreement allowed the property owner to develop 1.25 million square feet of
research use as described in the agreement.
The current applicant is requesting a mix used development to replace the previously
agreed upon uses. There will be no increase in density. The property consists of 50.53
acres. It is located on the west side of Highway 224. The application consists of the
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property owned by the developer. The Summit County lands, adjacent to this property,
are not included.
Planner Whetstone said the background and history, as well as notes about the
previous meetings can be found in the Staff Report. Tonight’s meeting is to receive
public input on the proposal. Staff is requesting that no formal action be taken at this
meeting. Following the conclusion of the public hearing, Staff recommends the public
hearing is continued to the next meeting on July 28th. She said there have been a large
number of emails received with public comment. These will be forwarded to the
Commission as they come in.
Jeff Jones said he was asked by Planner Whetstone to walk the Commission through the
requirements for affordable housing. Mr. Jones shared his screen for a presentation
about how the AUE figures were derived. He said he created an Excel spreadsheet that
can be used by the Commission for future projects. It contains the step-by-step
information on how to go through the process.
Mr. Jones said the project is consistent with the Snyderville Basin Development Code.
The number of affordable housing units being proposed is 256. This exceeds the
number of required units of 168. The proposed number of affordable housing unit
equivalents (232.1) exceeds the required number of affordable housing unit equivalents
of 229.9. The applicant is willing to permanently deed restrict an additional 50 units for
attainable (or middle income) housing. That will be for those earning between 80%
and 120% AMI. The restricted deed caps the appreciation of the structure to 3% per
year. This action will keep those units affordable through the life of the home. He
concluded his presentation and the Commission said they had no questions.
APPLICANT’S PRESENTATION
Jeff Gochnour clarified some of the figures given by Mr. Jones. There have been some
questions about the impact of the 78 required units for office, retail, and hotel density.
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He said that nine are related to the hotel, seven to the retail, and 62 to the office. This is
correlation to the number of employees that are generated through those uses. Mr.
Gochnour introduced his team. There are his colleagues from MIG, which is a planning
group: Chris Beynon and Mark Delatory. Jim Charlier is their transportation planner.
Mr. Gochnour said there has been community engagement. In previous meetings, a
comparison was made between the existing entitlement and what they have proposed.
A summary of the housing program and an overall summary were given.
Mr. Gochnour shared a slide of the project site. Including the Skull Candy building,
there are 60 acres. 51 acres are undeveloped. This property is adjacent to retail uses,
property that is owned by Summit County, and dedicated open space. He said the
development will not encroach into the open space.
PROJECT HISTORY:
•

The project was approved in December 2008 by the County Commission

•

It was approved for 1.3 million square feet for a research park

•

Since the approval, two buildings have been built. These are the Visitors Center
(30,000 square feet) and Skull Candy (45,000 square feet).

•

In addition to that the Liberty Peak Apartments with 152 workforce housing
units along with the necessary roads and infrastructure were developed.

•

There was not a lot of flexibility given on how research was defined. This made
it difficult for the past property owners. Additionally, the project was approved
during a difficult economic time. When that hardship ended, a lot of research
work and offices located in southern Salt Lake County and northern Utah County.

•

His group purchased the property in December of 2018

•

They propose a mixed-use plan. They think this plan responds to community
needs. It reflects the Kimball Junction, Snyderville Basin, and Summit County
strategies and vision for the site.
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A slide was shared of the existing approved site plan. It has 1.3 million square feet of
allowed density. He pointed to the Liberty Peak apartments. He explained these
apartments do not count towards the allotted square feet. They are in addition to. He
said that plan has a lot of surface parking. Other features were pointed out.
Mr. Gochnour said their plan is different. He shared a screen with their site plan. There
is 1.3 million square feet for development. The workforce housing units they propose
to build will not count against the total square feet.
Mr. Gochnour said they will have a mix of uses. The development is intended to be very
pedestrian friendly. The placement of the buildings creates more open space than the
previous plan. He said there will be 306 workforce housing units with 256 are 80%
AMI and below. That leaves 50 units that will serve the middle income with attainable
housing. He pointed to the following to give the public understand of the locations:
•

Multi-family apartments

•

Townhomes

•

The proposed hotel

•

An 80 unit for-sale condo project

•

Retail units

•

Office units

Mr. Gochnour said the development is designed to be community oriented. They will
have plazas, a possible community garden, and a place for live music and performances.
They will reserve space for potential civic buildings and potentially for an expanded
transit facility. They hope to attract people to park at the center and then take transit to
where they are going. They intend to have local service and dining. This will not be the
big chains. Office uses are integrated within the project. The hotel is planned to be a
unique full-service boutique hotel.
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Mr. Gochnour said as things develop, there may be the opportunity to have other
connections above or even below Highway 224. Other features of the project were
described. The development will be a beautiful and memorable entryway for the
Snyderville Basin and Park City.
Mr. Gochnour explained the reasoning behind their original thought of including
properties own by Summit County. If the properties were combined, a significant
transit center could be created. They have since decided to concentrate on the property
they control at this time. They will develop it in a way that will retain the possibility of
an updated transit center. Additionally, the right-of-way for expansion of the gondola
will be maintained.
Mr. Gochnour said that community engagement has been tricky during the COVID19
pandemic. They have engaged the public in three different ways: focus groups, a web
site with 314 survey responses, and two virtual open houses. They have been talking
with different businesses.
Some of the feedback themes they received were shared. People want walkable
communities with open space. The mixed-use concept is preferred over the current
entitlement. People liked that this development provides more workforce housing.
Mr. Gochnour said the most common concern was about adding more traffic to already
overcrowded highway. Another concern is if there too much housing and not enough
retail and office? Will overcrowding of the schools occur? Some amenities and benefits
were suggested by the public. These included providing housing for senior citizens,
prioritizing housing for county residents, and not allowing short term rentals for
secondary homes. A trail connection to the Wal-Mart Shopping Center was requested.
He read quotes from some messages they received.
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Mr. Gochnour showed slides that compared the plan they are proposing to the existing
entitlement. The slides showed the commonalities, the differences, and the locations. A
slide of the traffic comparisons showed the differences of the two plans. One result
showed the difference between the peak driving times. Their plan has the traffic at
40% less during peak time generations. There were slides showing the different
statistics.
Parking comparisons were presented. Mr. Gochnour pointed to the planned parking
and parking structures of the original project. The planned and preserved open space
was shown and plazas were identified. Other slides with comparisons were shared.
The benefits of the Dakota Pacific project were pointed out.
Mr. Gochnour showed slides giving the unit type mix of the different properties. There
will be a mix of units in all buildings. He said their company will control the
management. Management will be onsite. That is one of the benefits they will provide.
They want to supply the key items being requested by the public. The design will be
sustainable and energy efficient. Slides demonstrated how this will be achieved. This
ended Mr. Gochnour’s presentation.
The public hearing was opened.
Bob Richer said he is a former Summit County Commissioner. During his tenure he
helped to put the Research Park together. He listed the open space that was
preserved because of this transaction. There were other benefits that came from this
project. One of which was the elimination of some of the density.
Mr. Richer reported attending all six of the work sessions with the intent to consider
the information provided as if he was still a decision maker. He offered his analysis of
the project. He disagrees with the allowed square footage being presented. The
Commission should check the calculations.
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Mr. Richer said the people of Park City and the Snyderville Basin have said they are
against accelerated growth. He is concerned about the traffic. He is against the
approval of this application and listed his concerns. This may be the most significant
project to come before this Planning Commission.
Kathy Mears said she was on the Basin Open Space Advisory Council. She was involved,
in an advisory way, with the acquisition of the land for $25 million. She believes the
developers design is great for a growing urban area, but that is not what the
Snyderville Basin is about. Part of the reason this large amount of money was spent
was to remove some 600-800 potential homes, preserving open space, and to beautify
the entry to the Snyderville Basin. This plan is inappropriate for this location.
Ms. Mears said she found it offensive that some of the people they surveyed were
from Salt Lake City. She has found no one from the Basin that believes this project
will be a community benefit. One reason is because everybody will get into their car
and drive, adding to the existing congestion. She listed the upcoming affordable
housing units that will be constructed in the near future. She said that approving this
project will be an insult to the community.
Debbie Scoggan said she was a member of several Summit County commissions and
committees. She actively fights against sprawl. She feels insulted that the developers
take a vulnerable point of the community, such as affordable housing, so that this
development will be considered. They developers don’t have the right to make a
profit by creating unwanted traffic and congestion. This community has worked
tirelessly to prevent the type of growth being proposed. There are no overriding
benefits. She is opposed.
Gordie Mills said the previous speakers have ignored a couple of important facts. Utah
is growing and will continue to grow. The same is true for Summit County. This
project will provide a transit system that will help to reduce traffic congestion over
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time. He commended Dakota Pacific for paying attention to the Kimball Junction
Master Plan. He has seen evidence that the developers have listened.
Mr. Mills said the walkable concept creates a great place to live for seniors. There is a
housing need in Summit County for that demographic. He was disappointed that the
major transit hub in their early proposal has been deleted. He reported that
connectivity was a major goal in the Kimball Junction master plan. The proposed link
to Wal-Mart will help to achieve that goal.
Colin DeFord said he is not protesting the density because this property has density
attached to it. He said this may be the last opportunity the residents have for Kimball
Junction. The Commission should strive and demand an excellent project. He
encouraged the developers to do better and plan better. The residents will have to
live with this for many years. They should give the residents something that will be a
place that they want to go and not a place they want to avoid. The needs of the
surrounding communities should be considered and addressed in their plan.
Preston Hall said he is the owner of Mountain Top Physical Therapy, which is located in
the Visitor Center building. As the Commission knows, there has been very tight
usage allowed in the Teach Center. That has affected property values and the ability
to bring tenants to the area. If Dakota Pacific is able to have a wider range of usage, he
hopes that will apply those uses to this building as well.
Todd Hauber said he is the Park City School District business administrator. The school
board asked him to report some of their concerns. He understands that under the
Development Code the impacts to school districts are not to be considered. He said
the projected 1,100 units will send approximately 500 students to their schools. The
school district would have appreciated being part of their conversations. The Board
agrees with many of the concerns expressed.
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Tim Anker said he is a commercial real estate broker located in Park City. He lives in
the Silver Creek area. He said there are several things he likes about the project. He
likes the direction it is taking.
Mr. Anker said he is concerned about economic diversity. He believes the community
is better served the economic diversity can be broadened. He noted that currently,
Dakota Pacific is proposing far less office space than is entitled in this project. Losing
the restrictions that were placed on the Tech Park would allow very good businesses
with high paying jobs to provide economic diversity to the area.
Mr. Anker gave the example of a project on the other side of Highway 224
(Cottonwood Partners at New Park). This development did not have the handicap of
research and technology. This project was built and fully occupied in a matter of a
few years. He believes that downsizing the office space entitled in this project seems
to be appropriate for the market if the restrictions that currently exist are deleted.
Mr. Anker said there is problem in the Snyderville Basin to have housing that
employees can afford. He thinks that less commercial space and more affordable and
attainable housing is a step in the right direction. He believes that economic diversity
is a compelling public interest.
Sally Elliott said she served with Bob Richer and Ken Woolstenhulme on the County
Commission. The entire Commission agreed they needed some opportunity at this
location for economic diversity. She said this is the last opportunity they have to
promote high-end economic diversity in western Summit County. She said that as the
community warms and the snow is lost economic diversity becomes very important.
She agrees with much that has been said. This site should be preserved for some
other type of employment than the skiing and tourism industry. She asked the
Planning Commission to please deny this project.
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Aaron Sandler said he went to some of the initial meetings. He saw the developers plan
and was very impressed. He said the developers knew what the development rights
were when they bought this land. He doesn’t think the Commission should give an
approval as it currently stands. Approving a change for this piece of land is a very
important decision. He thinks the residents deserve better than what is being
proposed. He encouraged the Commission to give a negative recommendation.
Cynthia Baxter said she and her husband are part-time residents of Kimball Junction.
The most disagreeable element of life in Kimball Junction is the traffic congestion.
This project will add to the congestion in ways that the Tech Center never would. She
believes the impact to the traffic will be huge.
Ms. Baxter asked what will be seen from Interstate 80 if this project is developed. Is
parking planned to be along the Interstate? Will the open space be tucked behind the
project? The Tech Center would have given the community a longer period of time to
work on congestion. She requested a negative recommendation.
Mary Smith said this is an important decision. She agrees with the comments of
concern expressed in the meeting. She asked the Commission to consider the highest
and best use for this piece of land. Slow growth is in alignment with their community
values. The Commission should consider the impacts on traffic, the schools, and the
air quality.
Susan Adams said she agrees with the previous comments made. She is against.
Chair Dickey said the public hearing will remain open until the July 28th meeting.
Attorney Brackin said noticing will not be required. Commissioner Harte said because
this project is so important he wonders if there a way to ensure the public is aware of
the upcoming meeting. Planner Whetstone said the County will publish the meeting in
the newspaper and on the website. Attorney Brackin said the law does not require
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another round of postcards to be sent. If the meeting is continued to a date certain all of
the regular noticing will occur, with the exception of the postcards. Sending those will
depend on the Planning Staff and what the applicant wants to do.
MOTION
Commissioner Cooke made a motion to continue the public hearing to a date certain
of July 28th. Commissioner Fine seconded the motion. All voted in approval.
•

MOTION CARRIED (7-0)
Chair Dickey said he would like the Commission to respond to some of the questions
and comments expressed at the public hearing. He asked Planner Whetstone how is the
square footage is calculated. She responded that information is found in the
Development Agreement, which was sent to the Commission at the beginning of this
process. She will be happy to resend it.
Chair Dickey asked about the uses of the structures that have been built. Will these
uses be changed if the project is approved? Planner Whetstone said she will need to
investigate that answer. Currently, those structures are subject to the Development
Agreement. They are not part of this application. Commissioner Cooke said it would
seem unfair to require the existing restrictions to be maintained.
Chair Dickey asked Attorney Brackin about the Commission’s right to consider school
impacts. Attorney Brackin responded that legally, school impacts cannot be part of any
deliberation. The State Legislature took that ability away from all counties.
Commissioner Stevens asked Attorney Brackin if involving the school district in
discussions can be considered for future application. Attorney Brackin said that would
be broaching the line too much; however, the developer and the school district can get
together on their own without the County being involved.
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Chair Dickey asked Mr. Gochnour what the mechanism would be to ensure the rent on
affordable housing will not convert to a market-rate rent in the future. Additionally,
what is the strategy to prioritize the affordable housing to people who live or work in
Summit County? Mr. Gochnour said the affordable rents are deed restricted and is
based on the AMI. There are formulas from HUD on how to figure the rent amount.
These figures change depending on the number of people in the household and the
current AMI. He said the agreement is recorded and attached to the property.
Mr. Gochnour said they will give priority to those who live or work in Summit County.
If someone is commuting to Park City from Salt Lake City, they will be included on the
priority list. Mr. Jones added that many of these agreements have a waterfall provision
which prioritizes. He said the County has more problems finding qualified buyers than
finding renters.
Chair Dickey referred to the public concern about the view of the development from
different vantage points, such as I-80. The person making that comment requested to
see a 3D model of the project. Mr. Gochnour said a 3D model is underway.
Chair Dickey gave Mr. Gochnour time to respond to the public comments. Mr.
Gochnour said he would like to stress that this project will be phased. They will not
build 1,100 residential units at the beginning of the project. Most likely, the
construction would be over a 5 to 10-year time span.
Mr. Gochnour said a statement was made that there will be 700 employees at the hotel.
That is not accurate. He said they went through the County’s process to determine the
number of employees that will be generated. There is also a misperception that the
employees of the development will use the entire employee housing. That is also not
true. Based on Summit County’s formula, 78 of the units will be occupied by employees.
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Mr. Gochnour said there was an earlier conversation about the amount of retail of the
development. The Commission was concerned if there will be enough? He said they
believe they will provide enough for the people who reside within their project. They
can grab a cup of coffee or get a bite to eat.
Mr. Gochnour said one of their objectives is not to cannibalize the retailers that are on
the eastern side of Highway 224. They believe their residents will help those retailers
survive and thrive. It is intentional on their part to not add a lot of retail to the
development that would be competitors.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Fine asked about the parking for the hotel. How many stories will it
have? How many rooms? Mr. Gochnour said the hotel will be self-parked. The parking
will be located beneath the hotel. They anticipate four or five stories with 130 rooms.
Commissioner Fine asked what kind of retail will be at the hotel. Mr. Gochnour said
they envision some little restaurants and coffee shops. There may be some clothing
stores. The retail will be limited. On the side that fronts the plaza, they are thinking
about having some kind of entertainment retail; something similar to a climbing gym.
Commissioner Fine said he is always leery about the accuracy of traffic studies. He
asked if they truly believe the traffic study is as accurate. Mr. Charlier answered. He
thinks skepticism about traffic studies is a good idea. He is usually skeptical too;
however, he managed this traffic study and guided the consultant running the numbers.
He believes this study gives an accurate representation of the traffic that will be
generated by this development.
Mr. Charlier said the technical factors are well in hand. They have been working with
these for decades. They know when the numbers are too conservative or too liberal.
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Most accuracy problems with traffic studies lie with the large commercial projects, not
with residential.
Mr. Charlier listed the things that were done to ensure that this traffic study will be
conservative. He said they did not take credit for any future increases in transit mode
share, or the way people move about the community in ways other than driving. They
could have taken credit for this, but he wants this study to be conservative in its
findings. He said that since the traffic study was completed, there has been an
acceleration in the things they have been talking about. They were also very
conservative on internal capture. These are the trips to local commercial destinations
that don’t require driving.
Mr. Charlier said another conservative step they took was to use the trip generation
rate for multi-family housing units. He said their units will be smaller than most units
used on the national database. In his opinion, they are slightly overestimating the trip
generation potential of this project. He has been doing this for forty-five years and he
doesn’t want to have the actual data come in radically different than what was forecast.
Commissioner Fine asked what Mr. Charlier believes the average number of cars will
be for the different sized units. Mr. Charlier said they are trying to balance the two
sides of the coin. This is not having enough parking and having too much parking. He
said this project doesn’t have any place to overflow due to what it is and what it is
surrounded by. He explained the figures and methods used to obtain the calculations.
They believe their project will be well below the overall average of two cars per unit.
Commissioner Fine said the traffic is a huge concern for him. He asked if the
developers have thought outside of the box concerning how to minimize traffic. Mr.
Charlier answered that has been their focus from the beginning; how to minimize the
traffic and the car culture of today. They are working closely with Summit County.
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Mr. Charlier said there is a major plan being developed about the future of Highway
224. This is not something they have any control over. They would like to see the BRT
system go in. It would create a higher quality of life for the people who will live in the
Snyderville Basin and it will have a positive impact on the climate. As developers, they
would also love to see the gondola expanded.
Mr. Charlier said his experience is when there is walkability and bike-ability the traffic
is significantly reduced. They will be looking at adding a walking path to Wal-Mart. He
believes there is no development that could be built at this location with less impact to
the traffic.
Commissioner Cooke recalled that the Commission previously looked at a plan with
more density. He thinks they need to be extra diligent in their review of what is being
proposed. They need to fully understand what the numbers are.
Commissioner Cooke said there was a comment made by the public that affordable
housing is used to pack more density into a development. The Commission needs to
have a complete understanding of what they are getting and what is wanted. Summit
County wants to have enough housing to provide for those who live and work here.
Accelerate growth is not the object. The Commission needs to carefully look at the
needs and what is being supplied.
Commissioner Kucera said he echoes a lot of the concerns expressed by the public.
One of the things he is focusing on is the Kimball Junction master plan. Some of the
elements of the master plan are to have a sense of arrival, that the entry to the
Snyderville Basin should have a big impact. He would like to see more towards that
goal, while being mindful of height. The 3D model will help to visualize that better.
Commissioner Fine said connectivity is important. Right now the connectivity seems
to be inwardly focused. He also wants to see an improvement of traffic flow even
during off-peak hours. This should be an excellent town center and a place that people
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will want to go to. He doesn’t want an isolated housing area without outside
connectivity.
Commissioner Stevens said she agrees with Commissioner Kucera that the visual
aspect is an important factor to be considered along with how people will interact
within the development. She said the Commission has received a lot of comments about
traffic concerns. She made a request that at the next meeting Caroline Rodriguez,
regional transportation planning director for Summit County traffic, give a presentation
with additional insight about the traffic.
Commissioner Stevens said it is critical they don’t rush through this project. They
need to thoroughly consider all aspects of the project and take into account the public’s
feedback, such as how will this development contribute to economic diversity. She
requested the applicant to provide a better articulated statement of their countervailing
public interest. When this was presented initially, it seemed they were proposing to
supply significantly more affordable housing than is currently being proposed. What
was being proposed at that time was exciting to her. Now, that feeling is different.
Commissioner Stevens asked the applicants to explain if LIHTC funding is not
available for the affordable housing below 50%, what would be the alternative
financing. She would also like to hear their thoughts about moving the open space to
the front of the project. She would appreciate having a discussion on the phasing of the
project.
Commissioner Simons said based on the public’s comments she thinks the
Commission needs to consider this very carefully. She doesn’t believe the Tech Park, as
currently approved, is the best use for the property today, nor does she think this is the
best proposal. The Commission has seen this project adapt and change. It can
potentially improve even further. She misses some of the earlier amenities that were
dropped, such as the civic and commercial aspects. Without those they end up having a
more insular neighborhood.
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Commissioner Simons said that connectivity to the adjacent neighborhoods is critical.
She commends and encourages the developer to continue to refer to the Kimball
Junction master plan and the objectives found there. She looks forward to hearing from
the applicants in July.
Commissioner Harte said the current entitlements allow for the Tech Park which in its
best state would bring economic diversity to the area. He was on the Kimball Junction
master plan committee. It was made up of a mix of people. It was easy for the group to
come to an agreement of what is not liked in Kimball Junction. Thing they like were also
identified. Even with this diverse group, there was consensus about the things that are
and are not working.
Commissioner Harte said he understands there will be connectivity within their
project, but he doesn’t see a lot of connectivity outside of the development. Some of the
features in the original proposal have been removed. Unfortunately that has resulted,
to some degree, in a loss of what the Kimball Junction master plan was focused on. The
committee wanted to have a sense of community.
Commissioner Harte said when he looks at the current proposal it looks like a very
nice housing project with a hotel at one end and an office building at the other. He
agrees with Colin DeFord who spoke at the public hearing. This project seems to be
very insular. It is not a mixed-use project. It no longer brings a sense of community to
Kimball Junction. The current plan is falling short of achieving the goals of the Kimball
Junction master plan.
With the current project design, he has a hard time looking past the impacts to the
traffic. He questions when some of the amenities, such as BRT, will come. When would
there be a transit center that will give people the ability to easily get on the bus. At this

304.32

Snyderville Basin Planning Commission
June 23, 2020
Page 48 of 49
point, it is challenging to see a way forward. He doesn’t agree that this design will
reduce traffic.
Chair Dickey said he has been excited about the Kimball Junction master plan. He also
worries that a disaster scenario could take place. That would be if the road, the
intersection, or the traffic congestion is not fixed. If the first thing that is done is to add
a lot of density on the west side of Highway 224, it would only make things worse.
Chair Dickey said if there is a reduction of public benefits and the things that will get
the public excited, it begins to feel like the disaster scenario that he fears. At the next
meeting, he wants to have a greater discussion about traffic and about the
countervailing public interest. It should be something that would get the community on
board with the project. He thanked the applicants for the hard work.
5. Approval Of Minutes
February 11, 2020
Commissioner Cooke made a motion to approve the minutes as written.
Commissioner Simons seconded the motion. All voted in approval.
•

MOTION CARRIED (7-0)

DRC UPDATES
Commissioner Cooke said a DRC meeting was held. The discussion centered about single
family homes.

COMMISSION ITEMS
A discussion about starting times took place.
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DIRECTOR ITEMS
The upcoming agenda items were reviewed.

ADJOURN
At 9:55 p.m., the meeting was adjourned.

_____________________________
Approval Signature
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Noce is her eby given that the
Snyderville Basin Planning Commission
will meet in regular session
electronically, via zoom, on Tuesday, July 14, 2020
AGENDA
Agenda items may or may not be discussed in the order listed.

4:30 PM Regular Session

1. Public input for items not on the agenda or pending applications
2. Adoption of the June 23, 2020 partial Snyderville Basin Planning Commission minutes relating
to the motion for a Conditional Use Permit on the Colby School Bed and Breakfast Inn at 3770
N. HWY 224 Rural Residential (RR) Zone, Parcel PP-102-A-3. CLICK HERE FOR MINUTES
3. Public hearing and possible action regarding a Conditional Use Permit for a Summit County
Clubhouse that is a non-profit organization providing vocational, education, social, health and
wellness skills with staff, and is not an overnight residential treatment facility, located at 6304
Highland Dr., Parcel HE-B-232, Amber Mackay, Applicant. – Kirsten Whetstone, AICP, County
Planner CLICK HERE FOR STAFF REPORT
4. Public hearing and possible action regarding a Plat Amendment, Colony Lot 71, the purpose
of the amendment is to adjust the boundaries between Lot 71 and the adjacent Parcel PP-3,
located at 78 White Pine Canyon Rd., Parcel CWPC-II-71 and PP-3, Mark Begor, Applicant. Amir Caus, AICP, County Planner CLICK HERE FOR STAFF REPORT
5. Public hearing and possible action regarding a Conditional Use Permit for a Rocky Mountain
Power transmission line upgrade in the U.S.R. 40 corridor area between the Snyderville Basin
and Eastern Summit County Planning Districts and along I-80 corridor up to Kimball Junction,
Don Watts representing Rocky Mountain Power, Applicant. - Amir Caus, AICP, County Planner
CLICK HERE FOR STAFF REPORT
6. Public hearing and possible action regarding a proposed Preliminary Subdivision Plat, for Lot
13 and 16 located within the Silver Creek Village Center, Parcels SCVC-13, SCVC-16, C.W
Land, Applicant. – Jennifer Strader, County Planner CLICK HERE FOR STAFF REPORT
7. Public hearing and possible action regarding a Final Site Plan, for Lots 13, 15, 16 located
within the Silver Creek Village Center, Parcels SCVC-13, SCVC-15, SCVC-16, C.W Land,
Applicant. – Jennifer Strader, County Planner CLICK HERE FOR STAFF REPORT
8. Public hearing and possible action regarding Condominium Plat for Lot 15 located within the
Silver Creek Village Center, Parcel SCVC-15, C.W Land, Applicant. – Jennifer Strader, County
Planner CLICK HERE FOR STAFF REPORT
9. Approval of minutes; May 12, 2020
Please click the link below to participate in the webinar:
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HTTPS://SUMMITCOUNTYUT.ZOOM.US/J/98189226475
To listen by phone only Dial: US: +1 669 900 9128 or +1 301 715 8592
Webinar ID: 981 8922 6475
If you would like to submit comments on an item not on the agenda, please email
VGEARY@SUMMITCOUNTY.ORG by 12:00 p.m. on Monday, July 13, 2020.

DRC Updates
Commission Comments
Director Items
Adjourn

A majority of Snyderville Basin Planning Commission members may meet socially a. er the meeng. If so , the
locaon will be announced b y the Chair or Vice-Chair. County business will not be conducted.

To view staﬀ reports available a er Friday, July 10, 2020 please visit:
hp://w ww.summitcounty.org

Individuals needing special accommodaons pursuan t to the Americans with Disabilies Act regarding this mee ng
may contact Vicki Geary, Summit County Community Development Department, at (435) 615-3123.

Posted:

July 10, 2020

Published: July 11, 2020 - The Park Record
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MEMORANDUM
To:
From:
Date of Meeting:
Type of Item:

Snyderville Basin Planning Commission
Ray Milliner, County Planner
July 14, 2020
Conditional Use Permit – Adoption of Minutes

RECOMMENDATION: Staff recommends that the Planning Commission review and adopt the
attached minutes for the Colby School Bed and Breakfast Inn on June 23, 2020.
The attached minutes are incomplete, they begin when the first motion for the project was
made and include the findings of fact and conclusions of law. It was stated at the meeting on
June 23, 2020 that the findings and conclusions in the minutes would serve as the official notice
of action by the Planning Commission for Colby School. Therefore, in order to facilitate any
appeals that may happen it is necessary to adopt them. The remaining minutes from the item
will be sent to the Commission as part of the meeting minutes for the June 23, 2020 meeting.
Since the Commission has voted on this application, no further discussion of the project should
occur, only a review and motion.

Colby School
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MINUTES
SNYDERVILLE BASIN PLANNING COMMISSION
REGULAR MEETING
TUESDAY, July 14, 2020
Electronically, via Zoom
COMMISSIONERS PRESENT:
Ryan Dickey, Chair
Joel Fine
Canice Harte

John Kucera
Crystal Simons
Malena Stevens

Regrets: Thomas Cooke
STAFF PRESENT:
Peter Barnes– Planning & Zoning Administrator
Jami Brackin- County Attorney
Ray Milliner- Principal Planner
Patrick Putt- Community Development Director

Jennifer Strader- Senior Planner
Blaine Thomas- County Attorney
Kirsten Whetstone- County Planner
Kathy Lewis- Secretary

The meeting was called to order at 4:30 PM.

REGULAR SESSION
1. General Public Input
The public hearing was opened. No comments were made and the public hearing was
closed.
2. Adoption of the June 23, 2020 partial Snyderville Basin Commission minutes
relating to the motion for a Conditional Use Permit on the Colby School Bed and
Breakfast Inn at 3770 N. HWY 224 Rural Residential (RR) zone Parcel PP-103-A- 3
The Commissioners said they had reviewed the minutes of the motion of denial for the
Colby School. Several corrections were made. Chair Dickey requested to have the
recording to be reviewed for accuracy.
Commissioner Harte made a motion to approve the minutes as amended.
Commissioner Stevens seconded the motion. All voted in approval.
•

MOTION CARRIED (6-0)
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3. Public hearing and possible action regarding a Conditional Use Permit for a
Summit County Clubhouse that is a non-profit organization providing vocational,
education, social, health and wellness skills with staff, and is not an overnight
residential treatment facility, located at 6304 Highland Dr. Parcel HE-B-232,
Amber Mackay, Applicant– Kirsten Whetstone, AICP, County Planner
Planner Whetstone said this application is for a Conditional Use Permit for personal
improvement services to be located at 6304 Highland Drive. The proposed use is listed
in the Development Code as a conditional use. The use is described in the Staff Report
and will be further described by the applicant during their presentation.
Staff reviewed the application for compliance with Section 10-3-5(B) of the Snyderville
Basin Development Code. The analysis and findings of the review are located in the
Staff Report. She reviewed the Standards of approval as applied to this application.
These findings are also in the Staff Report.
Staff found that all standards are being met and are in compliance; therefore, Staff
recommends the Planning Commission hold a public hearing and approve the
application. Planner Whetstone said additional public input has been received since the
packets for the meeting was sent out.
APPLICANT’S PRESENTATION
Amber Mackay said she is the executive director of Summit County Clubhouse. She
mentioned her experience associated with this organization. She introduced those in
attendance that are also representing the Summit County Clubhouse: Sally Jablon,
Attorney Polly McLean, and Matthew Rattan.
Ms. Mackay explained the purpose of a Clubhouse. It is a place where people with
mental illnesses can learn how to live healthy and productive lives. They are not
defined with a disability label. Each person is a critical part of the organization and is
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engaged in important work. The Clubhouse provides friendship, family, employment
and education.
Ms. Mackay said there are over 300 Clubhouses in 32 countries. Five are located in
Utah. In November of 2017, the Clubhouse was approved by the County Council as an
essential program in the mental illness strategic plan. Clubhouse is two years ahead of
their strategic date. They are in need of a permanent location so that they can continue
to grow. Prior to Clubhouse being established in Summit County, there was no place
where adults could receive social and pre-employment support.
Ms. Mackay said that a requirement of a Conditional Use Permit is to mitigate any
impacts that may occur. At this meeting, they will inform the Commission on how they
plan to mitigate the impacts.
Currently there is an average of six individuals who attend the Clubhouse on a daily
basis. This should remain fairly constant for awhile because of the COVID19 pandemic.
Interior changes will be made to comply with the ADA requirements. The planned
changes were described. There is room for up to 10 vehicles for parking on the
property. The building is located on the bus route. This will be a convenient way for
members to access the Clubhouse.
Ms. Mackay said she would like to address some of the neighbor’s primary concerns.
She stated the first concern is for the safety of families and children in the area. To
attend Clubhouse, a person must be deemed safe to themselves and others by a mental
health clinician. They cannot be under the influence of any substance.
Ms. Mackay said in the 14 years she has been working with Clubhouse she has never
once felt that her safety was threatened. She added that the children of Staff or visiting
family members may visit the Clubhouse. They have always been accepted.
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Another concern of the public is this may lower property values. Ms. Mackay said one
of their goals is to add value to the neighborhood by beautifying the property. The
image of a private residence will be maintained. Research has shown that even with the
development of multiple businesses in this neighborhood, home prices have continued
to raise.
The third comment from the public she would like to address is the question of why this
will be located in a residential neighborhood. Some of the reasons are that the property
is affordable, it is located by a bus route, and it enhances the educational program. This
will allow the members of Clubhouse to integrate into the community. She said they
meet all of the requirements. They want to integrate the Clubhouse and the community
together. They believe this location will help them to do that.
Matthew Rattan spoke next. He is one of the founding members of Summit County
Clubhouse. He stated he was diagnosed with a mental illness and started treatment
approximately five years ago. Clubhouse helps him learn about jobs and life skills. The
routine and structure helps him to maintain a productive life. He listed some of the
skills that he has learned.
Mr. Rattan said that 50% of the Summit County Clubhouse members are currently
working. Because of family, friends, and treatment team, he will be able to move into a
place of his own in August. This is an important step in becoming self sufficient and
gaining independence. He wants to see others be able to grow as he has. That is why it
is important to find the right location. Ms. Mackay thanked Mr. Rattan.
Polly McLean was the next person to speak. She said the applicant has done a good job
of addressing and mitigating the impacts to the community. Ms. McLean reminded the
Commission that a Conditional Use is an allowed use if the impacts can be mitigated.
The use being proposed is for personal services, which is allowed in the RR zone.
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The public hearing was opened.
Phyllis Sharples said she retired from Valley Mental Health after 30 years. She has
spent the last six years at Alliance House in Salt Lake City. When she first went to
Clubhouse she saw a living, thriving community. There are individuals working
towards a common goal. She told about other benefits that she saw there. What she
didn’t see was a diagnosis, stigma, or discouragement.
Ms. Sharples said she would gladly welcome a Clubhouse in her neighborhood. It
gives the opportunity of seeing people who are successful in overcoming their
challenges. She has taken her children to the Clubhouse many times. She hopes the
Commission votes to approve.
Andrea Spaulding said she lives next door to the Clubhouse’s current location. She is
proud to have the Clubhouse next to where she lives. She encouraged anyone with
concerns to check it out. Go to a Clubhouse and met the members. For some reason,
there is the stigma that people there are scary, but they are not.
Clubhouse is a place to find friends, hope, and happiness. It gives people a reason to
get up in the morning. It helps them to get out into the community and helps them be
productive. She reiterated she is thrilled to have Clubhouse in Park City.
Jack Yatsko said he is in support of the Clubhouse. He submitted a letter of support, but
wanted to add to what was said. He understands the safety concerns about locating
the Clubhouse in a residential area. He stated in all of the Clubhouses throughout the
world, safety is the most important factor. At Clubhouse, there is a safe environment
for the people who come there. The safety of the community is also a priority.
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Mr. Yatsko said Clubhouse has been around for 70 years. If there was a safety
problem, there wouldn’t be over 300 facilities internationally. He said that people
with mental illness are often the victim of violence, not the perpetrator.
Members of the Summit County Clubhouse want to become part of the fabric of the
community. They want to earn respect and reduce the stigma that accompanies
mental illness.
Mr. Yatsko said there are other Clubhouses that are located within residential
communities. They are doing wonderfully well. He told of his daughter’s positive
experience with Clubhouse. It is their experience that value is added to a community.
It doesn’t subtract. He encouraged support of this proposal.
Kathy Silver said she thinks the facility sounds like a fantastic opportunity. She
understands that mental health patients needs help and support as much as any
disease. Her concern is that this is another business being allowed on Highland Drive.
She named some of the businesses that are allowed. Highland Drive has turned into a
highway. There is a major school bus stop right across the street. If approved, this
proposal will add to the traffic.
Ms. Silver said this is a safety issue. There is walkway that parallels Highland Drive. It
is difficult to walk there and carry on a conversation because of the traffic. There are
children in the area that rides bikes. She said this is the safety concern; it is not the
mental health issue. This is a residential area.
Richard Pohl said he is a child and adolescent psychiatrist. He didn’t know that a
Clubhouse existed until he moved to Utah in 2006. He described some of his practices
in helping those who are mentally ill. His treatment cannot provide a sense of
belonging to a community. The Clubhouse does this and more, including a sense of
self worth and independence. These are qualities that all people should have. He has
not seen another organization that does this as well.
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Paige Huff is the Deputy Director for Alliance House in Salt Lake City, which was
established in 1987. They have been at the same physical location that entire time.
They are in a residential facility. Some of their clients rent apartments within that
same structure. They have never had any issues.
Ms. Huff said that a lot of their members use public transportation. This makes it
possible to have only15 parking stalls while close to 45 members come in a day. As a
parent, she understands the traffic concerns; however, she doesn’t think this will
create additional traffic above what would be expected for the standard residency.
Eve and Jeff Stanger said they have a son with mental illness. He is a founding member
of the Summit County Clubhouse. Every aspect of his life has improved since
attending Clubhouse. She described some of the benefits he receives. Clubhouse is
like a second family to their son with meaningful relationships and friendships. With
the help and support of a fulltime Staff, their son holds a fulltime job and lives
independently. This is something they never thought would be possible.
Diego Zegarra said he is representing the Park City Community Foundation, who fully
endorses the Summit County Clubhouse. They recommend the Planning Commission
approve the application. This is a unique moment for this community.
Deanna Rhodes said she sent in a letter that is in the Commission’s packet where she
made some important points. She is the executive director of Connect Summit
County, a mental health organization. She is grateful that Summit County Clubhouse
is here. She hopes the Commission will vote to approve.
Todd Marsh said that he has concerns. He is the property manager of the unit next
door. He is representing the property owner who lives in another state. He told
about helping a family move into the neighboring home. Within five minutes of the
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family’s arrival, someone came to the door and handed them a flyer. This person
warned the new family about this facility.
He said although this seems like a wonderful opportunity for the Clubhouse, it seems
to him that it is more commercial in nature than residential. If they are already in a
commercial zone, which seems to be working well, why are they seeking to move?
Aaron Newman said he is the Summit County Director of Behavioral Health. He is also
on the Board of the Summit County Clubhouse. The community support has been
overwhelming. They have had many donors and volunteers. This support has
allowed them to get this program up and running two years ahead of schedule.
The people involved in Clubhouse are average people who have received the help that
they need. Studies have shown that being able to interact in a structured way within a
residential environment is helpful to the person to become active and engaged within
the community.
Kasey Plourde said she is the current owner of a house on Highland Drive. She has
operated a business out of her home. She has a business license and does event
planning. She has three fulltime year-round staff members and up to 20 part time
employees during the busy summer months. She doesn’t think the amount of traffic
generated for this business will be much different.
Phillip Mason said he lives on the corner of Highland Drive and Fairview. He doesn’t
think that anybody has a problem with the Clubhouse itself, but to the location. He
quoted Ms. Mackay. Earlier, she made a statement about “people who struggle to
maintain mental health.” He understands the good that Clubhouse is doing. He also
understands the problem of being located in Park City and being able to afford a
location that is within reason. He doesn’t think it is fair to put this in a residential

315

Snyderville Basin Planning Commission
July 14, 2020
Page 9 of 47
community where there will be children located so closely to the facility. He feels
certain that somewhere along the way, there have been some issues.
Mr. Mason said that putting 10 cars at that location will make it look like a used car
lot. How that can be construed as low impact? Additionally, if you add to that
scenario, people with mental health issues, the impact to the neighborhood will
certainly not be a positive one. There will be an impact property values, the traffic,
and the safety of the residents. This doesn’t belong in a family neighborhood.
Wendy O’Leary said she works at Connects Park City. She has been a mental health
advocate since 2007. She agrees with all of the positive comments that have been
made. She has never seen an issue with safety. She wondered if there are numbers
that can be used to demonstrate that is truth. People who go to Clubhouse are in a
stage of recovery. They are ready to become active members of the community.
The public hearing was closed.
Chair Dickey asked Attorney Brackin if the Commission doesn’t think this is the right
location, are they able to deny this application? Attorney Brackin answered that it is
the Commission’s job is to mitigate the impacts. Denying the application is not an
option. Only if the application does not meet the criteria in the Code, or the impacts
cannot be mitigated, does the Commission have the ability to deny.
Attorney Brackin said in this instance, the application does meet the criteria outlined in
the Code. The determination that this is an appropriate place was already made
legislatively by the County. Speaking for the applicant, Ms. McLean noted that the
location has five parking spots that are in garages or covered. The cars will not be out
in the open.
COMMISSION COMMENTS AND QUESTIONS
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Commissioner Stevens addressed the public concern about the impact to the traffic.
She noted that the Engineering Department has looked at this application. They
expressed no concerns. Planner Whetstone added that the home is on 1.5 acres. It has
a circular driveway. It has five parking spaces that are either in a carport or a garage.
The Code allows this application to have a maximum of seven parking spaces, but they
are requesting 10 to accommodate a special event. There is plenty of room on the
driveway for the additional cars.
Commissioner Simons asked Planner Whetstone to explain why the additional
parking spaces are being recommended for approval; however, she isn’t concerned if
this as an intermittent use. Planner Whetstone said there is space for 10 on the
property. None of the vehicles will need to be parked on the road. The formula being
used for the parking is for a small business.
Commissioner Simons read Findings of Fact #14. Is there actually room for 10
vehicles to be parked? Planner Whetstone said there is room for 10. Perhaps the
wording for that Finding of Fact #14 should be changed to reflect that fact. The Code
allows the applicants to ask for more parking spaces.
Commissioner Simons said she likes that the Clubhouse is not a rehab facility. There
will be no overnight patients. There will be no clinical or medical treatments being
provided. She added that there is precedence within Summit County of a non-profit
organization being located within a residential community.
Commissioner Simons said she lives within ½ mile of this location. She understands
the frustration expressed about the traffic on Highland Drive. She doesn’t believe this
use will increase the traffic because a business use is already in place. She appreciates
the concerns expressed by the neighbors; however, it is her opinion that this is an
appropriate use. This will most likely be an asset to their neighborhood.
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Chair Dickey asked Planner Whetstone about a mechanism within the Code to allow
more parking. What are the details? Planner Whetstone said when the maximum
parking spaces was figured, Staff used the standards for an office. This seems to fits the
use the best. This standard is 3.5 parking spaces per 1,000 square feet.
Chair Dickey asked if this number is a hard cap. Can more parking spaces be
negotiated? Administrator Barnes said the parking standard is found in Section 10.4.9.
The objective is to have a maximum parking number; however, this number is referred
to as a guide. An applicant can supply a study for more or less than that amount. Based
on the information received by the applicant a formal traffic study is not needed. There
are various ways to turn this from a prohibition to something with a variation.
Ms. McLean said they are only anticipating there will be 3-4 people parking, but the site
can accommodate up to 10 cars. The current owner stated that she has had 3 fulltime
employees and up to 20 part-time employees. She managed to have that amount of
activity on the site. Clearly, there is accommodation on the site for a lot of parking.
Commissioner Harte said he has a “bigger picture” question. It is not necessarily
about the use being proposed. He stated there are conditional uses within a zone that
the County sees as a benefit. At what point, has a residential neighborhood been
converted to a commercial neighborhood? Is there a condition that a home in a
residential area has to have someone living in the house? Planner Whetstone said this
is an allowed use in the Rural Residential zone. Staff discussed at length if the
Clubhouse fits the definition of what is allowed in this zone.
Commissioner Harte said he understands if a use is listed on the chart of allowed uses,
the Commission cannot deny it. He has no problems with this use. His question is more
in the bureaucratic sense of being a Planning Commissioner. He wants to make sure
they are doing their job properly.
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Attorney Brackin said that basically what Commissioner Harte is asking is about a
saturation point. She said if the use is on the chart of allowed uses with no other
parameters, it is an allowed use. In this case, it does not have to be owner occupied.
This application is a use that is allowed with conditions.
Attorney Brackin said one of the things the Commission might look at is to mitigate the
traffic impact. Will it generate so much traffic that the level of service on the road
declines? If so, a possible mitigation might be to set hours of operation. If it is listed as
an allowed use, it is allowed. It doesn’t matter if that use is taking place at every house
in the neighborhood.
Attorney Brackin said the Planning Commission can decide that the situation warrants a
review of the Use Chart. Parameters could be established. One might be to allow a
certain number of businesses. Legislative recommendations could then be made to the
County Council. Commissioner Harte said he doesn’t have any additional proposed
mitigations. What he saw on the list looked appropriate. Commissioner Fine had no
comments to make.
Commissioner Kucera said he appreciated hearing from people who from both sides
of this application. He asked Ms. Mackay how many of the centers in Utah are in
residential zones. Should this be located in a commercial zone?
Ms. Mackay answered that Alliance House in Salt Lake City is in a residential zone and
has been for 33 years. The Clubhouse in Provo has a cemetery on side; on the other side
they have neighbors. There are many throughout the Country that is located in a
residential location.
Commissioner Kucera asked Ms. Mackay does she believe there will be a change in the
neighborhood feel or character. Ms. Mackay answered she believes the character will
stay the same. They don’t intend on changing the footprint or the façade. Most of the
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neighbors will be away from home while the Clubhouse will be operating. No one will
be there in the evening. They are going to landscape the property.
Commissioner Kucera asked if there have been any complaints received at the
location they are currently at. Ms. Mackay said there have been no complaints or
problems. To answer a question asked in the public hearing, the reason they are
leaving the area is because they are two years ahead of schedule. They are outgrowing
the capacity of the facility. She said one of their current neighbors commented said they
weren’t aware that they are there.
Commissioner Kucera asked Planner Whetstone about the review that will occur in
one year. Planner Whetstone said that is because Staff hasn’t seen this type of use
before so Staff felt that it was important to check back. They will check to see if any
complaints had been filed and if the conditions of approval are being met.
Commissioner Kucera asked if a use, that has to deal with mental health, fits into the
RR zone. Is it appropriate? Planner Whetstone said the project falls under vocational
training. This is an allowed use in the Rural Residential zone. It is not be about the
treatment of a patient.
Chair Dickey asked if the parking allowance of up to 10 is only for special activities. He
questioned if that is measureable or enforceable. Planner Whetstone said the condition
states that the parking is limited to 10 and no parking shall be permitted on Highland
Drive. A violation would be if more than 10 vehicles are being parked, or if there are
vehicles parking on Highland Drive. If additional parking is needed for a special event,
they would have to come to the County for a permit.
Chair Dickey noted that Findings of Fact #14 states there is adequate parking for
seven. He asked is that true? Planner Whetstone said it is. She recommended that
Findings of Fact #14 should state there is adequate parking for 10.
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MOTION
Commissioner Harte made a motion to approve the Conditional Use Permit as
outlined in the Staff Report. Commissioner Fine seconded the motion.
Commissioner Stevens asked if the Findings of Fact #14 should be changed to reflect
that 10 cars do fit on the site.
Commissioner Harte said he will amend his motion to include that Findings of Fact
#14 should state there is room for 10 cars to be parked. Commissioner Fine
seconded the amended motion. A roll call vote was taken. All voted in favor.
FINDINGS OF FACT
1. The applicant is executive director of the Summit County Clubhouse, a non-profit
organization providing vocational, educational, social, health and wellness, and
business training services to its members, as described in the application
submittal documents.
2. The Clubhouse is not an overnight or residential treatment center, or a drop-in
center and no medical or clinical treatments are provided. The Clubhouse is not
a rehab facility.
3. The property is located at 6304 Highland Drive.
4. Access to the property is from Highland Drive.
5. A circular driveway provides safe ingress and egress from Highland Dire.
6. The property is a 1.5-acre lot within the Highland Estates Pat B Subdivision.
7. The property is zoned Rural Residential (RR).
8. The applicant is proposing a Personal Improvement Services use, to be known as
the Summit County Clubhouse, within the existing house, to be used during
standard working hours, as further described in the application.
9. Personal Improvement Services is a conditional use in the RR zone.
10. The Development Code defines Personal Improvement Services as “an
establishment primarily engaged in offering courses and services for the
enhancement of personal recreational interests, business skills, and similar
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activities including vocational schools, dance schools, art schools, public
speaking programs, and similar activities.”
11. The Clubhouse provides members with valuable workplace skills and social
relationships where they can pursue educational and vocational goals and
develop business, social, health, and wellness skill through activities, training
and classes held during standard working hours and supervised by the
Executive Director and staff.
12. The property is in the residential neighborhood of Highland Estates with
frontage on Highland Drive and backing to Highway 40, north of the Silver
Summit interchange.
13. There is an existing one-story 2,050 square foot (sf) house on the property, with
an attached garage and carport. The house was constructed in 1998.
14. The maximum parking standards in the Development Code are 3.5 parking
spaces per 1,000 square feet for similar uses. There is adequate parking for 10
vehicles.
15. The applicant requests parking for up to 10 vehicles to accommodate on-site
parking for special activities.
16. Parking not within the garage or carport will be screened from adjacent
residential properties to the north and south, with fencing or landscaping.
17. There is covered exterior rear patio area and a 400-sf tool shed located behind
the house.
18. The property is served by the public bus system and there is a bikeway on the
adjacent street.
19. The house is setback from the street by a minimum of 80 feet. Setbacks from side
and rear property lines exceed the 12’ required by the Code, with approximately
20 feet on the north, 40 feet on the south, and 150 feet on the east (rear).
20. There is existing open fencing on the property lines.
21. No changes to the footprint of the existing house are proposed.
22. No expansion to the square footage of the existing house, garage or carport is
proposed.
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23. No expansion of the existing parking area is proposed.
24. Limited exterior modifications are proposed at this time to comply with Building
and Fire codes and for ADA compliance. These modifications will not change the
residential character of the house or property.
25. Existing landscaping will be retained and maintained, and the property will be
beautified with additional trees, shrubs, flowers, and a vegetable garden as part
of the approved use.
26. The applicant proposes to modify portions of the internal layout to
accommodate the use and to comply with the Building and Fire Codes and for
ADA compliance.
27. The property is not served by public sewer and is not within the distance
required for extension of public sewer. The property has a septic system.
28. The property is serviced by a private water company.
29. No commercial signs are proposed. A small plaque at the front door will identify
the use.
CONCLUSIONS OF LAW
1. The proposed Conditional Use Permit, as conditions complies with all
requirements of the Snyderville Basin Development Code.
2. The use as conditions is consistent with the Snyderville Basin General Plan, as
amended.
3. The use is not detrimental to public health, safety, and welfare, as the roads and
public services in the area are adequate to accommodate the proposed use.
4. The use as conditioned is compatible with the existing neighborhood character
and will not adversely affect surrounding land uses.
5. The effects of any differences in use or scale have been mitigated through
careful planning.
CONDITIONS OF APPROVAL
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1. Prior to issuance of a building permit and final certificate of occupancy, the
applicant shall obtain all required licensing from the County and State and shall
adhere to all occupancy requirements.
2. Health Department inspections of the septic system and all necessary permits
and approvals from the Health Department are required prior to issuance of a
building permit and final certificate of occupancy.
3. Confirmation of water capacity for the proposed use shall be provided prior to
issuance of a building permit and final certificate of occupancy.
4. Prior to issuance of a building permit and final occupancy, the applicant shall
provide a fire code analysis for Park City Fire District review and approval,
indicating the intended Occupancy Class, existing requirements, emergency
lighting requirements, and other life safety requirements.
5. Prior to building permit issuance, Staff will review plans for exterior changes to
the house, for items such as entry doors and ADA ramps, for compatible building
materials, colors, style, and architectural character.
6. Prior to issuance of a certificate of occupancy, all exterior lighting fixtures shall
be reviewed at the time of the building permit and shall comply with lighting
standards as outline in Chapter 10-4 of the Development Code.
7. Fencing and/or landscaping shall be installed along the side property lines to
screen parking that is not provided within the garage and carport, from
adjacent residential properties to the north and south.
8. Existing landscaping shall be maintained and may be enhanced by planting
trees, shrubs, flowers, and a vegetable garden as part of the use.
9. To reduce the likelihood of impacts from noise, the project construction shall
comply with the hours of operation set forth by County Code and the use shall
operate during standard working hours (week days 9 am to 4 pm) and as
described in the CUP application.
10. Parking shall be limited to 10 vehicles on the site and no parking shall be
permitted on Highland Drive or any other local street for this use, without
specific permission from the County for limited special activities.
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11. A one-year review of the Clubhouse use shall be performed by the planning Staff
and reported to the Planning Commission, one year following issuance of a
certificate of occupancy. The report shall consist of a review for compliance
with the conditions of approval, a list of any complaints filed against the
property, and a general review or survey of unmitigated impact of the use on
adjacent properties.
•

MOTION CARRIED (6-0)

4. Public hearing and possible action regarding a Plat Amendment, Colony Lot 71,
the purpose of the amendment is to adjust the boundaries between Lot 71 and the
adjacent Parcel PP-3, located at 78 White Pine Canyon Rd., Parcel CWPC-II-71 and
PP-3, Mark Begor, Applicant- Amir Caus, AICP, County Planner
Planner Caus shared a vicinity map. He said this application deals with a plat that was
recorded in 1999 in the Colony. For an unknown reason, the original developers
platted a 0.5-acre portion of Lot 71 as part of a Park City Mountain Resort ski run. The
applicants are requesting to amend the subdivision plat to accurately reflect the
boundaries of Lot 71 and the adjacent parcel (Parcel PP-3).
The applicant is requesting a 1:1 property exchange with the ski resort. The result will
be that none of the ski run will be located on Lot 71. Staff is recommending approval as
outlined in the Staff Report.
Martina Nelson, Kate Rogers, and John O’Connell are in attendance for Park City
surveying. They said they had no additional comments, but can answer any questions
the Commission may have.
The public hearing was opened. No comments were made and the public hearing was closed.
•

MOTION
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Commissioner Harte made a motion to approve the application as outlined in the
Staff Report. Commissioner Fine seconded the motion. All voted in approval.
FINDINGS OF FACT
1. Kristen Mark Begor are the owners of record of Parcel CWPC-II-71(7.84 acres),
located at 78 While Pine Canyon Road, Summit County, Utah.
2. TCFC PC LEASECO LP is the owner of record of Parcel PP-3 (152.92 acres),
located adjacent to Parcel CWPC-II-71.
3. The Colony at White Pine Canyon Phase II Subdivision was recorded in
September of 1999. The subdivision consists of 49 lots.
4. Parcel CWPC-II-71 is developed with a single-family dwelling.
5. Parcel PP-3 is used for ski resort operations.
6. There is an existing Park City Mountain Resort ski run that encroaches Lot 71.
7. Based on historic aerial information, the ski run was improved after the lot was
platted.
8. The applicant is requesting to amend a 0.5-acre portion of Lot 71 of the Colony
at White Pine Canyon Phase 2 Subdivision Plat.
9. The proposed amendment includes a 0.5-acre portion of the adjacent Parcel PP3.
10. The purpose of the amendment is to adjust the boundaries between Lot 71 and
the adjacent Parcel PP-3 so that the run is no longer on Lot 71.
11. The applicant is requesting 1:1, 0.5-acre property exchange between the two
parcels.
12. The ski easements are being added over the areas that are currently being skied
on.
13. The easements were not part of the original plat but are being added to match
the existing uses.
14. Postcard notices announcing the public hearing were mailed to property owners
within 1,000 feet of the subject parcels.
15. Public notice of the public hearing was published in the Park Record.
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16. Service providers have reviewed the plats for compliance with applicable
standards.
17. Staff has reviewed the plat for compliance with applicable Development Code
standards.
18. Staff has reviewed the plats for compliance with Development Agreement
standards.
CONCLUSIONS OF LAW
1. There is good cause for this amendment to accommodate for a more up to date
operation needs.
2. This amendment will not increase density in the Colony at White Pine Canyon.
CONDITIONS OF APPROVAL
1. All service provider requirements shall be met.
•

MOTION CARRIED (6-0)
Ms. Nelson complimented the Planning Staff and in particular Planner Caus. He makes
sure that everything is in order before they come to the Planning Commission.

5. Public hearing and possible action regarding a Conditional Use Permit for a
Rocky Mountain Power transmission line upgrade in the U.S.R. 40 corridor area
between the Snyderville Basin and Eastern Summit County Planning Districts and
along I-80 corridor up to Kimball Junction, Don Watts representing Rocky
Mountain Power, Applicant– Amir Caus, AICP, County Planner
Planner Caus said Rocky Mountain Power is submitting a Conditional Use Permit to
upgrade a ~7.5 mile transmission line on both the Eastern Summit side and the
Snyderville Basin of Summit County. This is part of their wildfire management
program. An aerial map was shared. Planner Caus pointed out the location of the lines
in question.
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Planner Caus pointed to the location where the most impact will take place. Some cuts
and fill will be necessary. For the most part, the cuts will not be more than a 2:1 slope.
As Rocky Mountain Power replaces the poles, they intend to re-contour to the natural
grade and are working with Swaner Nature Preserve and Utah State University on a
custom seed and shrub mix specific to that hillside. Minimal permanent damage is
expected. The most impacted area will be located behind (East of) the Spring Creek and
Black Hawk neighborhoods. Staff reviewed the application against the standards of the
Code and recommends approval as outlined in the Staff Report.
Planner Caus said Lisa Romney and Brett Richardson are representatives from Rocky
Mountain Power that are on the Zoom call. They can answer any questions the
Commission may have. There will be some poles that with an increase in height. One of
the conditions of approval includes working with Utah State University on reseeding
the disturbed areas. Rocky Mountain Power has agreed to this condition.
Staff requests the Commission discuss the metal pole that will be located by the
Powderwood Apartments. Currently, there is a galvanized steel pole located there and
another one has already been ordered. Rocky Mountain Power is asking to install that
pole for now and replace it with a COR-TEN pole if the Planning Commission wants to
mitigate the visual impact. Planner Caus said the COR-TEN pole is brown/rust in color.
It blends better into the background.
APPLICANT’S PRESENTATION
Lisa Romney said she is the regional business manager with Rocky Mountain Power.
She is the point person that works with Summit County. She would like to compliment
Planner Caus. He has been incredible to work with. Brad Richardson is the project
manager and is attending the Zoom meeting.
Ms. Romney said the Planning Commission has the detailed application with
information about the construction and the equipment. Because of the heightened risk
of wildfire, Rocky Mountain Power has proactively created a Utah Wildland Fire
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Protection Plan. They are investing millions of dollars for equipment upgrades in order
to protect the communities they serve. The plan centers on the high wildfire risk areas,
which is most of Summit County. In the future, similar projects will come before the
Commission. This program is above and beyond standard utility practices. It is not
typical to tear down and rebuild an entire line.
Rocky Mountain Power has chosen this approach because it will make the entire line
more resilient to wildfire. They are moving quickly on the project. They ask for the
support of the Planning Commission. They are working with Summit County and the
land owners on the project.
Commissioner Fine asked what the time frame is for the project. What will be the
disruption to the home owners? Ms. Romney said they always intend to minimize the
impact to the community. They proceed with caution and safety in mind.
Brad Richardson addressed the timeline. They want to start as soon as possible. The
wildfire program was started earlier this year. This is one of the first programs they are
working on. The goal is to have this particular line back in service by October 15th,
2020. As far as outages, they won’t be impacting any of the areas. Because of their
duplicate system, they will still be able to provide power to their customers. There is a
small section of distribution that will be rebuilt near the Bitner area. They will work
with the landowners for any outages that need to be taken.
Commissioner Harte referred to Exhibit 8.33. He noted this refers to a double pole.
The next exhibit refers to a single pole. He asked how many existing poles will be
changed to be a double pole. Mr. Richardson said that for the majority of the project,
the new poles will be exactly the same as the existing pole. It is a pole-for-pole
replacement. There is one distribution pole that is 35 feet tall. It will be replaced with a
full transmission pole with higher voltage lines. These poles are usually taller.
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Commissioner Harte confirmed that most of the poles will be the same that is
currently there. In other words, a single pole will replace a single pole and so on. Mr.
Richardson said the goal of this project is to replace old poles with new poles and a new
conductor. The small increase in height is to meet the current standards. For 99% of
the project there won’t be a discernible difference.
Commissioner Harte said he thinks the galvanized steel should be a COR-TEN pole to
blend in better. Is it possible for Rocky Mountain Power to put in a temporary pole and
then replace it sometime next year? Mr. Richardson said it takes approximately six
months to receive a COR-TEN pole. He explained that because the current pole is
galvanized steel, they planned on replacing it with another galvanized steel pole.
Ms. Romney said they are more than willing to change this with a COR-TEN pole, but
there will be an impact to the budget. It is estimated to be an additional $40,000$50,000. That will take money away from other wildfire protection projects. If there is
any inclination from the Commission that a steel pole is acceptable, they would be
happy to leave it as it is. She repeated a COR-TEN pole can be installed next year.
The public hearing was opened.
Nell Larson said she is the executive director for the Utah State University Swaner
Preserve. Immediately before this meeting there was a three-way call between
Swaner, Rocky Mountain Power, and Planner Caus. They talked through more of the
details of the plan.
Ms. Larson said the power line will cross about 1 mile of the Swaner Property.
Unfortunately, there will need some cutting required to create a road. Not only is this
a sensitive area, it is also one of the most diverse areas. They would like to express
some hopes about how the project is managed.
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They would like to have a condition stating that Rocky Mountain Power agrees to
create a re-vegetation and restoration plan in advance. Swaner would like to
designate what the seed mix will be, the woody shrubs that will be planted, the
monitoring, how noxious weed spreads will be prevented, and how noxious weed
infestation will be treated afterwards. It is costly for a non-profit organization, like
Swaner, to fund that activity. There are other things they would like to work through
with Rocky Mountain Power. They want to minimize disturbance on the front end, so
there is a smaller job on the back end.
Linda Gordon said she lives in Powderwood Apartments. She has a couple of concerns.
It looks like there will be minimal impact on the High Ute Ranch Conservation
easement. Planner Caus said they are accessing that area to update some equipment;
however, they will not replace any poles there. He said the pole in Powderwood is
being decreased by 2 ½ feet. She strongly prefers the COR-TEN pole. The galvanized
steel will impact property values.
Doug Harrington is an owner at the Crestview Condominium next to Powderwood. He
said that Pole 269 should most definitely be the COR-TEN pole. It was foolish to order
the galvanized steel pole. It is unfortunate the COR-TEN pole costs $40,000 more, but
it not acceptable to put in the other pole.
Marc Bathgate said he lives on Nob Hill due north of tower 291. He is curious about the
disruptions they can expect. He and his wife both run businesses from their home.
Mr. Richardson said everyone in that area will be contacted. Rocky Mountain Power
will work with them as far as best timing when they will cut the lines over to the new
line. The intention is to not interrupt power due to line duplicity. To replace the line
completely, there could be some hiccups.
The public hearing was closed.
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Chair Dickey asked if there is or will there be a construction plan. Planner Caus said
whenever there is a fair amount of grading the Engineering Department requires a plan
to be made. A full cut and fill analysis has already been requested. It is a good idea for
Rocky Mountain Power to work with Utah State and Swaner about appropriate species
for the re-vegetation plan. Re-contouring is another item that should be discussed. He
suggested possible language that could be created to revise Condition #5.
Commissioner Simons said she has dealt with this professionally. She doesn’t think
revising Condition #5 will accommodate the request made by Utah State University.
When cut and fill takes place on their parcel, they should have the opportunity (prior to
construction) to have a written restoration plan already agreed upon between
themselves and Rocky Mountain Power. This plan doesn’t need to be decided upon
before the CUP is granted.
Commissioner Simons said the details should be worked out about what the seed mix
will be, what the timeline is for restoration, and etc. It is important for Utah State
University to see the construction plan in order to write the restoration plan. This will
show what the impacts will be. Planner Caus said that would be a good idea if the
Summit County attorney agrees.
Commissioner Simons said it is important to designate who is paying for both the
restoration and the construction. Of course, Rocky Mountain Power will do the
mitigation of the construction of the power line. The restoration itself, on a protected
parcel, is typically done by a contractor who has experience with this type of native
species. It would be great to have a condition that will empower Summit County,
Swaner, and Rocky Mountain Power to work together on a restoration plan prior to any
impact to that parcel.
Attorney Brackin said she doesn’t think there should be a condition of approval about
working with a specific property owner. She suggested the condition may read as “On
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any property where cut and filled is required, Rocky Mountain Power will work with
the property owners on an appropriate plan. That plan would be approved by the
Engineering Department.”
Commissioner Simons said she thinks that verbiage will work. The fact that the parcel
is encumbered by a conservation easement means there are probably terms regarding
how a restoration would need to occur. By working with Planner Caus, the Commission
could add language that doesn’t define a certain party.
Attorney Brackin said one assumes there will be engineering plans anywhere this kind
of work is done. She is hesitant to create language for a specific party. Anytime there is
a conservation easement or steep cuts and fills, Rocky Mountain Power should be
working with the property owner. Planner Caus said there is an upcoming joint
meeting between Rocky Mountain Power and Swaner Preserve. There may be some
good conditions that will come from that meeting. It was suggested to come to the next
meeting with the language of this condition worked out.
Ms. Romney said the timing of this project is critical. They want to move quickly to
protect the communities they serve. Additionally, these areas have a very short
construction window. She added they are meeting with Ms. Larson this coming week.
It is their commitment to work with the landowners to their satisfaction. They would
like to have a decision at this meeting if possible. Planner Caus asked Attorney Brackin
if a condition can be created at this meeting. Chair Dickey said while Attorney Brackin
is working on the language, he will give time to the Commission to ask questions.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Simons said because the public has stated the COR-TEN pole is
preferred, that is her preference as well. She would like to have Rocky Mountain Power
replace the pole within one year. She asked what would be the enforcement
mechanism to ensure that happened. Is there a CUP review in one year’s time?
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Planner Caus said that could be added to the conditions. It may state that the pole must
be replaced by October 15, 2021; if not, it would need to come back to the Commission
for review. Commissioner Simons said this is an ambitious timeline. Can it really be
completed by October 15th of this year?
Mr. Richardson said yes, it is very feasible. They discussed this with the contractors.
They said it will be a 3 to 3 ½ months job. October 15th is three months from today. He
intended to have this meeting, last month but there was a problem with the noticing.
He has contractors ready. He added that the EPA will also has some conditions that
they must abide by.
Commissioner Simons said she respects Rocky Mountain Power for taking on this
project. Her last question is about the bond. Who will be restoring the properties? Will
it be Rocky Mountain Power or a contracted source? Attorney Brackin said who ever
pulls the permit will pay for the bond whether that is Rocky Mountain Power or another
company.
Commissioner Harte said a lot of his questions were answered at the beginning. He
wants to be sure that the resulting visual effects would be no greater than what they
already see. He would like to have a condition of approval that pole #269 is replaced
with a COR-TEN pole. He is in favor of the comments about re-vegetation.
Commissioner Fine said he thinks it is imperative that the mitigations are put into the
conditions of approval. This should be done before the project gets underway.
Commissioner Kucera said he agrees with what Commissioner Harte said about the
COR-TEN pole.
Commissioner Stevens said she would like to get a better understanding about the
need for a COR-TEN pole over galvanized steel. What is the effect of the weather on the
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two poles? Is the height that is a concern? She asked for an explanation of what the
visual impact would be.
Commissioner Harte said it is purely cosmetic. In the past, when Rocky Mountain
Power came before the Commission for different projects, the Commission decided they
want to have COR-TEN poles. The difference is basically a brown versus a silver pole.
COR-TEN is the standard they have used in all of the previous projects. Chair Dickey
said he had no additional questions to ask.
Attorney Brackin said she drafted some language and sent it to them over chat. She
thinks this may work. After the Commission read the language, they indicated they like
what is says. Attorney Brackin said the reality is that Rocky Mountain Power will have
to get a mitigation plan. This condition will ensure they take into consideration any
issues. The Engineering Department will also take these issues into consideration as
well. She thinks RMP Romney is committed to making things right.
Commissioner Simons said she would like to see the wording of a restoration plan
added to the wording suggested by Attorney Brackin. A mitigation plan can be different
than a restoration plan. At the end of the discussion, Attorney Brackin recommended
the following language:
5. An appropriate construction mitigation plan with appropriate restoration
bonding shall be obtained from and approved by the Summit County Engineer.
In presenting the construction mitigation plan, the applicant should consult
with and consider the issues and interests of property owners or other material
property right holders on any land on which cut-and-fill or significant
construction impacts may occur. The Engineer should also consider those
issues in approving the plan.”

332.1

Snyderville Basin Planning Commission
July 14, 2020
Page 29 of 47
6. In the event there are conservation easements or other specialized criteria on any
parcel within the construction path, any appropriate restoration plan or other permit
would need to be approved by the applicant prior to this being effective.
Chair Dickey asked if a replacement deadline for the COR-TEN pole should be added as
a condition. Without a deadline, it may not be enforceable. He asked if October 15, 2021
is a reasonable date. Ms. Romney said she believes it would be. An additional condition
(#10) will be added.
Commissioner Stevens asked if the height on the COR-TEN pole will be the same as the
galvanized steel. Mr. Richardson said the COR-TEN pole will have the same features and
height as the galvanized steel pole that will be going in temporarily. The two will be
identical with the exception of the brown-rust color. He said an issue with the COR-TEN
poles is that the rust color can leach onto the ground. If there are sidewalks close to this
pole, they could be impacted.
Commissioner Fine asked if this is delayed until next year will it impact too many
people. Mr. Richardson said it could be pushed until next year, but the system and the
area would be put at risk due to wildfire. The longer an older system stays is in place,
the more risk there is. He thinks they can get it done this year. It is getting all of the
agreements in order that is the longer, more difficult part.
Commissioner Simons asked if Rocky Mountain Power can begin construction on other
portions of the line while they are negotiating with property owners about sensitive
land. That way the project wouldn’t be held up. Can that be written into the condition of
approval? Attorney Brackin said that can be done if that arrangement is made ahead of
time. Mr. Richardson depending on how the upcoming meeting goes with the Eastern
Summit County Planning Commission, they may be able to start on the eastern side of
Summit County.
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Ms. Romney said Rocky Mountain Power intends to take videos of the before and after of
their project. That will help show if the agreed upon work has or has not been
completed. Having the videos may also help with the timeline. Chair Dickey said the
conditions seem to have the flexibility needed to work with the Engineering Department,
get the project done, and meeting the needs of the community.
Commissioner Simons made a motion, which was seconded Commissioner Harte, to
approve the Rocky Mountain Power transition line upgrade conditional use permit
pursuant to the findings of fact, conclusions of law, and conditions of approval found
in the Staff Report and as amended:
FINDINGS OF FACT
1. The applicant is requesting to upgrade ~7.5 miles of an existing Rocky Mountain
Power transmission (~100 poles), located in the U.S.R. 40 corridor area between
the Snyderville Basin and Eastern Summit County Planning Districts and along
the I-80corridor up to Kimball Junction (~7.5 miles)
2. The upgrades take place in both the Snyderville Basin Planning District and the
Eastern Summit County Planning District.
3. The purpose of the project is to upgrade the lines as part of an ongoing effort for
wildfire mitigation.
4. According to the applicant, the lines will be rebuilt to the up-to-date national
electric safety codes and avian safe standards.
5. The upgrade will accommodate existing and future electric power needs for
Summit County.
6. Per the Snyderville Basin Development Code, “Utility Facilities, above ground”
are defined as “Utility towers and transmission and distribution tower greater
than forty-five feet (45’) in height” and are reviewed under a Conditional Use
Permit.
7. The average pole height of the existing transmission line is ~63 feet.
8. The average pole height of the upgrades transmission line is ~70 feet.
9. Heights of poles are determined through this Conditional Use Permit.
10. The galvanized steel pole (#269) is 70.5 feet tall and is located at the
Powderwood Apartments.
11. The applicant proposes to replace that pole with a 75-foot tall galvanized pol.
12. The applicant has stated that they have already ordered this pole and that it is
currently not possible to re-order a COR-TEN steel pole in time to meet this
year’s installation schedule. Should the Planning Commission choose to require
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a COR-TEN steel pole to help mitigate visual impact, the applicant has requested
that this be conditioned to have a replacement pole installed the following year.
13. Portions of the transmission line are located in the Silver Creek Overlay zone
and the United States Environmental Protection Agency (EPA) will need to
forward their approval prior to this Conditional Use Permit taking effect.
CONCLUSIONS OF LAW
1. The proposed project, as conditioned, meets the requisite standards set forth in
the Snyderville Basin Development Code, Section 10-3-5: Conditional Use Permit.
CONDITIONS OF APPROVAL
1. The location and height shall be as per the Exhibit A drawing as found in this
Staff Report.
2. No outdoor storage is permitted.
3. No modification to the approved Conditional Use Permit is permitted without
the prior approval of the Summit County Community Development Department.
4. Final grading shall be reviewed and approved by the Engineering and Planning
Departments at the grading permit time.
5. An appropriate construction mitigation plan with appropriate
restoration bonding shall be obtained from and approved by the Summit
County Engineer. In presenting the construction mitigation plan, the
applicant should consult with and consider the issues and interests of
property owners or other material property right holders on any land on
which cut-and-fill or significant construction impacts may occur. The
Engineer should also consider those issues in approving the plan.”
6. In the event there are conservation easements or other specialized criteria on
any parcel within the construction path, any appropriate restoration plan or
other permit would need to be approved by the landowner.
7. The United Stated Environmental Protection Agency (EPA) will need to forward
their approval prior to this Conditional Use Permit approval taking effect.
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8. All necessary permits must be obtained and fees shall be paid prior to the
commencement of any construction activity, including but not limited to the
Summit County Engineering and the Summit County Building Departments
(when applicable).
9. All other service provider requirements shall be met.
10. The replacement for pole 269 from galvanized steel to COR-TEN will be
completed by October 15, 2021.
•

MOTION CARRIED (7-0)

6. Public hearing and possible action regarding a proposed Preliminary Subdivision
Plat, for Lot 13 and 16 located within the Silver Creek Village Center, Parcels
SCVC-13, ACVC-16, C. W. Land, Applicant– Jennifer Strader, Senior Planner
7. Public hearing and possible action regarding a Final Site Plan, for Lots 13, 15, 16,
located within the Silver Creek Village Center, Parcels SCVC-13, ACVC-16, C. W.
Land, Applicant– Jennifer Strader, Senior Planner
8. Public hearing and possible action regarding a Condominium Plat for Lot 15
located within the Silver Creek Village Center, Parcel SCVC, C. W. Land, Applicant–
Jennifer Strader, Senior Planner
Administrator Barnes said he is filling in for Planner Strader. All three agenda items
will be covered in one discussion; however, three motions will need to be made. He
shared a power point presentation that was put together by Planner Strader. At this
meeting, they will be discussing one of the larger applications they have had on the
Silver Creek Village project. The application consists of 133 units of residential housing.
There is one development application that will be spread over several parcels. The
location of the original parcels (Lot #13, #15, and #16) was shown on an aerial map.
He said that Lot 13 and Lot 16 needs to be further subdivided.
At the end of this process, they will be looking for recommendations to approve a final
site plan. This will break down to 47 townhomes, 48 single family lots, and 38
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apartments in two separate buildings. Each building will have 19 units. There will 34
units of affordable housing. He pointed to the locations where these will be built.
Administrator Barnes showed a series of slides with pictures of the lots in question.
The subdivisions were previously approved. The application includes a request to
subdivision Lots 13 and 16. Lot 15 does not need to be subdivided as part of this
process. There is one application is for the different requested processes. He said Staff
has been working with this applicant for approximately two years.
A slide showed the different development areas. Administrator Barnes pointed to the
different projects underway. He said Lot 15 will be the two apartment structures. Lots
13 and 16 will be single family lots and townhouses.
Lot 13 will have 33 townhomes and 15 single family lots. He pointed to a group of three
townhomes and one single family home that will be affordable units. These are located
on Lot 13. He said the apartment buildings on Lot 15 will be two stories. Of the 19
buildings in each townhome, 12 will be affordable units. The apartments in each
building will range in size from one to three bedrooms. Lot 16 has 14 townhomes and
33 lots.
Administrator Barnes said after the applicant’s presentation, a public hearing should be
held. Staff recommends the Planning Commission send a recommendation of approval
to the County Manager for each of the three separate items. He explained the original
affordable housing map in their packet has the wrong illustration. He emailed an
updated map of the affordable housing distribution. He is available to answer questions
as needed.
APPLICANT’S PRESENTATION
Darlene Carter is the president of CW Urban. She introduced the team that has been
working on the project. They are all on the Zoom call. The owner of the company is
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Colin Wright. Dane Smith has been the project management lead. John Galbraith is the
lead architect.
Ms. Carter thanked the Silver Creek DRC and Staff for their assistance. She believes they
are presenting a complete and accurate application. Her company has been working on
this project for three years. There have been a lot of iterations which has made the
project better. They believe the Staff Report gives an accurate depiction and analysis of
their project.
This project matches exactly the illustrative plan for Silver Creek. It is in compliance
with the already approved Silver Creek Development Agreement. They hope to resolve
at this meeting any concerns that the Planning Commission may have. If approved, they
are prepared to begin the project immediately.
Ms. Carter said that due to the length of this meeting, it is not her intention to address
all of the complexities of this complex plan. They are happy to answer any questions
the Commission may have. She has one correction of the presentation given earlier by
Administrator Barnes. He referred to the structures on Lot 15 as apartments; however,
they are platted as condominiums. These are intended to address the Summit County
need for affordable for-sale housing.
Ms. Carter had a short slide presentation to share. She said one of the things the
Commission may want to know is how they have divided the phasing of the project.
They have committed to a timeframe for the construction of the affordable housing.
Phase 1: Lot 13 and Lot 15
Upon approval, both of those lots will mobilize at the same time. Immediately, the bulk
of their affordable housing for this project will be under construction. When they get to
Lot 16 they will be ahead on delivering their affordable housing.
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Ms. Carter noted that one of the goals for the Silver Creek development is to have the
affordable housing spread throughout the development. A proximity map was shown.
This helps to demonstrate how well the affordable housing is integrated. There will be
a variety of affordable housing units available.
Ms. Carter emphasized the next slides are not simple renderings. In terms of multifamily housing, almost every detail has to be approved by Staff by the time they reach
this point. The slides show where the windows are placed, the height of the building,
the exterior materials they have committed to use. This is true for both townhome and
multi-family. They have submitted lighting plans, window plans, exterior door plans,
and other building aspects. She stated their goal tonight is to take this to a vote and
move forward.
The public hearing was opened for all three items. No comments were made and the public
hearing was closed.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Kucera said that Commissioner Cooke who is on the Silver Creek DRC
could not attend this meeting. He asked Administrator Barnes if Commissioner Cooke
or Planner Strader had any comments of concern. Administrator Barnes responded
there was a lengthy discussion that took place almost two years ago about the
distribution of affordable housing. Staff had a question if the three affordable housing
townhomes should be split up. The conclusion was reached that it wouldn’t make any
difference because the exterior of the townhomes will look identical. Other problems
arose if these were split up. In the end, Staff was quite pleased with the distribution.
Administrator Barnes said that when it came to the multi-family units, the applicant
took the lead in creating a mixture of affordable housing units and market rate in the
same building. This has been a point of discussion for all involved.
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Commissioner Stevens asked if it was always intended to condominiumize some of the
units, or was it initially intended to be apartments? She said the applicant stated they
were told that for-sale units are needed more than for-rent. She asked where the
information came from.
Ms. Carter responded it is her understanding they could choose between having forrent and for-sale units. This project has never been slated to have for-rent apartments
in that location. Administrator Barnes said Staff has never indicated which type of units
would be preferred. The Development Agreement allows for either. The housing
agreement will drill down further into those details. That is a separate process.
Ms. Carter believes it was the DRC that said changes have happened with past
applicants. The indicated apartments were changed to condominiums. The DRC said
that change was frustrating to multiple individuals. The DRC recommended they state
clearly in the beginning the types of units they are going to build.
Ms. Carter said some of the changes they made in their application include that the
affordable units will be deed restricted. This will be indicated on the plat map. In
addition, the AMI for each unit will be identified.
Commissioner Simons asked if the affordable housing has been secured. Has the
funding for these units been obtained? How did this work for the applicant. Ms. Carter
said they are committed to build the affordable housing. It will be up to them to make
sure the capital will be there. They have capital in place. That entity is aware of the
affordable housing requirements. If this funding were to fall through, they are still
committed to building these units.
Commissioner Harte said it is nice to be talking about this at this time so the
Commission doesn’t feel that things are moving after the fact. He asked that the lots in
question be displayed. He would also like to see the slide that showed the entire Silver
Creek Development project and where the affordable housing is located throughout.
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Administrator Barnes showed a slide of the approved units in Silver Creek Village. They
are not all under construction. He used the map to point to the different affordable
housing projects under construction. These are the Habitat for Humanity project and
the Mountainlands projects.
Ms. Carter than shared her screen to point to where the affordable housing units will be
located within their project. In Lot 13, they have three affordable units together and
one single family unit. The condo has an even flow distribution. The units range from
one to three bedrooms. On either side of Lot 16 there is a block of three units.
Commissioner Harte said he thinks this is the best job of integration the Commission
has seen. It is a nice mix. Someone couldn’t point to a building and identify it as
affordable housing. He appreciates that CW Urban has figured out how to integrate the
affordable units so well.
Commissioner Fine asked Administrator Barnes if he finds the integration acceptable.
Administrator Barnes answered that he does. Commissioner Fine asked Ms. Carter if
they have stretched as hard as they can with the integration. She answered they have.
She added there are some things they are doing that is not required. The interiors of
the multi-family units will be identical whether it is market rate or affordable.
Commissioner Fine asked Ms. Carter how they have been able to figure how to make
this work when other developers have not. Ms. Carter said she can only address the
experience they have had. They have spent three years getting to this point. With the
help of Staff and the DRC they have been extremely thorough. Administrator Barnes
said this has not been an easy process for the applicant. They have worked very hard
and have been very cooperative.
Chair Dickey said he loves the way the project looks and that the applicant has looked
at every detail. He appreciates the integration they have been able to achieve. He
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thinks Silver Creel Village seems to be heavily weighted towards stack-flat condos and
apartments. This may put a burden on future applicants to deliver more of a variety.
He encouraged Staff and the Planning Commission to keep an eye on the types of units.
Commissioner Harte agreed. They have to be careful that this total project has an
integrated look and feel.
There was no more discussion so Chair Dickey called for three separate motions to be
made.
Commissioner Kucera made a motion to forward a positive recommendation to the
Summit County Manager regarding the Silver Creek Village Center Lots 13 and 16
preliminary subdivision plat as outlined in the Staff Report. Commissioner Stevens
seconded the motion.
FINDINGS OF FACT
1. C.W. Land submitted a Preliminary Subdivision Plat to divide Lots 13 and 16 of the
Silver Creek Village Center Subdivision Plat into ninety-five lots.
2. Lot 13 contains 5.11 acres.
3. Lot 16 contains 6.78 acres
4. Lots 13 and 16 are zoned SPA/RR.
5. Lots 1-11 and 32-35 of the Lot 13 subdivision plat are single family lots.
6. Lots 12-21, 22-31, and 36-48 of the Lot 13 subdivision plat are townhome lots.
7. Lots 7-39 of the Lot 16 subdivision plat are single family lots.
8. Lots 1-6 and 40-47 of the Lot 16 subdivision plat are townhome lots.
9. There are a total of 48 single family lots and 47 townhome lots.
10. In conjunction with the development of Lots 13 and 16, the applicant is proposing to
develop Lot 15, which is not being subdivided.
11. Lot 15 is included in the Final Site Plan that accompanies this subdivision application.
12. The plat and site plan are being processed as one application in order to satisfy the
affordable housing requirement. The D.A. states: “35% of the first 271 units (95 units)
within the Project shall be workforce units. Thereafter any future development shall
have a proportionate number of workforce units of not less than 25% of the total units
as workforce units…”
13. The applicant is proposing to develop Lots 13, 15, and 16 as one development
application to spread the 25% workforce unit requirement among the three (3)
parcels.
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14. If each application is submitted separately, the 25% requirement would apply to each
lot individually.
15. Details of the affordable housing will be memorialized in a Housing Agreement
approved by the County Manager, concurrent with his approval of the subdivision plat
and final site plan.
16. A written recommendation for approval was submitted to the County from the DRC.
17. The Silver Creek Village Center consists of approximately 244 acres and was approved
for 1,290 residential units and 50,000 SF of commercial use through the Specially
Planned Area (SPA) provisions of the 1998 Code and General Plan.
18. On August 6, 2015, the Development Agreement that implements the provisions of the
SPA was recorded.
19. The Development Agreement contains several Exhibits that outline specific
requirements as well as Development Standards that must be met for all development
within the Village Center.
20. Where the Development Agreement is silent as to specific development standards, the
Code provisions apply.
21. The Silver Creek Village Center Subdivision Plat was recorded on April 4, 2017. It
consists of 19 lots that are intended to be further subdivided and developed, including
Lots 13 and 16.
22. The processing of subdivision plats and other types of development permits are
required to follow the provisions in the Code for the particular type of application.
23. This subdivision is being processed according to the Major Development standards
found in Chapter 3 of the Code. The Major Development process is used for
subdivisions that exceed ten (10) lots.
24. The plat contains a note stating: “All dwelling units will be subject to the National
Green Building Standards, Bronze, and the then effective version in effect at the time
of building permit with certification by a qualified third party consultant that will be
submitted t the Summit County Building Department to ensure compliance prior to the
issuance of a certificate of occupancy.”
25. The plat contains a note stating: “All fireplaces to be non-wood burning.”
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26. The applicant filed a Final Site Plan application for the townhome lots in conjunction
with the Preliminary Subdivision Plat. The Final Site Plan is scheduled for a public
hearing and possible recommendation after the public hearing for the Preliminary
Subdivision Plat.
27. The Final Site Plan staff report for Lots 13, 15, and 16, dated July 14, 2020, addresses
all the applicable Development Agreement standards for approval.
28. The site does not contain Critical Lands, as defined in the Snyderville Basin
Development Code.
29. The development will tie into the existing sewer system.
30. Mountain Regional Water will supply water to the subdivision.
31. The Summit County Engineering Department reviewed the subdivision plat and
provided preliminary approval. Final details will be resolved prior to recordation of the
Final Subdivision Plat.
32. The applicant provided will serve letters from the utility companies.
33. The subdivision has been reviewed by all applicable service providers who have stated
they have adequate capacity to provide service to the development.
34. The subdivision has been designed to be compliant with the exhibits in the
Development Agreement.
35. Written approval for the development of the subdivision has been granted by the
property owner.
CONCLUSIONS OF LAW
1. The proposed subdivision complies with all applicable requirements of the Silver Creek
Village Center Development Agreement as evidenced in the Finding of Fact and
Conclusions of Law found in the staff report for the Final Site Plan for Lots 13, 15, and
16 dated July 14, 2020.
2. The subdivision is in accordance with the 1998 General Plan.
3. The subdivision conforms to all pertinent provisions of the Code.
4. The subdivision has been designed so that all lots created are clustered to the
maximum extent possible and in a manner that places development near existing
County infrastructure and services.
5. The subdivision is compatible with the appropriate social, cultural, rural, mountain
and natural resource characteristic of the Snyderville Basin.
6. The subdivision complies with appropriate concurrency management provisions of the
Code and the appropriate infrastructure and level of service standards of the Code.
7. The subdivision will not generate unacceptable construction management impacts;
and the appropriate mitigation measures are included in the development proposal.
8. The subdivision will meet or exceed development quality and aesthetic objectives of
the 1998 General Plan and the Code.
9. The development of the subdivision will not adversely affect the public health, safety
and welfare.
10. The application for the subdivision includes written consent by the landowner.
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CONDITIONS OF APPROVAL
1. Prior to Final Subdivision Plat approval, confirmation of the final details of the plat will
be verified by Staff.
2. Written confirmation that the Subdivision Plat is compliant with the National Green
Building Standard for Site Design will be required to be submitted prior to plat
recordation.
3. Final details of any outstanding Engineering requirements shall be satisfied prior to
recordation of the Final Subdivision Plat.
4. All service provider requirements shall be met.
5. A Workforce Housing Agreement shall be approved and recorded concurrent with the
Subdivision Plat, Final Site Plan, and Condominium Plat for Lots 13, 15, and 16.
•

MOTION CARRIED (6-0)
Commissioner Kucera made a motion to forward a positive recommendation to the
Summit County Manager regarding the Silver Creek Village Center final site plan
for Lots 13, 15, and 16 as outlined in the Staff Report. Commissioner Fine seconded
the motion.

FINDINGS OF FACT
1. C.W. Land, property owner, submitted a Final Site Plan application for a one hundred
thirty-three unit development on Lots 13, 15, & 16 of the Silver Creek Village Center.
The project consists of three phases:
o Phase 1 = Lot 13: Thirty-three (33) townhomes and fifteen single family lots
o Phase 2 = Lot 15: Thirty-eight (38) apartments
o Phase 3 = Lot 16: Fourteen (14) townhomes and thirty-three single family lots
2. Silver Creek Village Center Lots 13, 15, and 16 are zoned SPA/RR.
3. The Silver Creek Village Center consists of approximately 244 acres and was approved
for 1,290 residential units and 50,000 SF of commercial use through the Specially
Planned Area (SPA) provisions of the 1998 Code and General Plan.
4. On June 22, 2015, the Development Agreement that implements the provisions of the
SPA was recorded.
5. The Development Agreement contains a number of Exhibits that outline specific
requirements as well as Development Standards that must be met for all development
within the Village Center.
6. Where the Development Agreement is silent as to specific development standards, the
Code provisions apply.
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7. The Silver Creek Village Center Road Dedication/Subdivision Plat was recorded on
April 4, 2017. It consists of 19 lots that are intended to be further subdivided and
developed.
8. The processing of final site plans and other types of development permits are required
to follow the provisions in the Code for the particular type of application.
9. The Development Agreement requires a minimum of twenty-five percent of the units
be affordable.
10. The proposal includes thirty-four affordable units, spread among the three lots.
11. The applicant is proposing seventeen affordable units at <60% AMI and seventeen
units at 60% - 80% AM.
12. The Final Site Plan is being processed as one application in order to satisfy the
affordable housing requirement. The D.A. states: “35% of the first 271 units (95 units)
within the Project shall be workforce units. Thereafter any future development shall
have a proportionate number of workforce units of not less than 25% of the total units
as workforce units…”
13. The applicant is proposing to develop Lots 13, 15, and 16 as one development
application in order to spread the 25% workforce unit requirement among the three
(3) parcels. If each application is submitted separately, the 25% requirement would
apply to each lot individually.
14. The parcels included in the Final Site Plan are 1.1, 1.2, 1.3, 2.1, 3.1, 4.1, 4.2, 6.2, 6.3,
8.1, 8.2, and 8.3.
15. These parcels are designated as VR1, VR2, VR3, and Open Space on the Land Use Plan
found in the Agreement, which allows single family dwellings and multi-family uses.
16. Parcel 1.1 contains 11 single family lots.
17. Parcel 1.2 contains 10 townhomes.
18. Parcel 1.3 is designated open space.
19. Parcel 2.1 contains 38 apartments.
20. Parcel 3.1 contains 14 single family lots.
21. Parcel 4.1 contains 15 single family lots.
22. Parcel 4.2 contains 8 townhomes.
23. Parcel 6.2 contains 4 single family lots.
24. Parel 6.3 contains 6 townhomes.
25. Parcel 8.1 contains 23 townhomes.
26. Parcel 8.2 is designated open space.
27. Parcel 8.3 contains 4 single family lots.
28. There is a neighborhood trail that runs along the north boundary line of Lot 16 that has
been identified on the Final Site Plan. There is also a trail that runs along the east side
of Lot 15. These connections will be constructed as part of the overall infrastructure.
29. Sidewalks adjacent to the main roads around the perimeter of the development parcels
will be completed with the road construction.
30. The DRC submitted a written recommendation for approval.
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31. There is a note on the accompanying subdivision plat stating: “All dwelling units will
be built subject to the National Green Building Standard, Bronze, and the then
effective version in effect at the time of building permit with certification by a
qualified third party consultant that will be submitted to the Summit County Building
Department to ensure compliance prior to issuance of a certificate of occupancy.”
32. There is a note on the accompanying subdivision plat stating: “All fireplaces to be nonwood burning.”
33. There is a note on the accompanying subdivision plat stating: “A maximum 20% of an
entire building lot or residential development parcel that may include turf.”
34. The Park City Fire District submitted written approval of the site plan.
35. The Snyderville Basin Sewer Improvement District provide written confirmation that
they are currently finalizing a Line Extension Agreement for the project.
36. The setback for each lot have been verified and the structures are compliant.
37. Lot 13 contains 66 parking spaces.
38. Lot 15 contains 50 parking spaces.
39. Lot 16 contains 28 parking spaces.
40. The height of the buildings do not exceed the maximum allowed in the Development
Agreement.
41. There are no wetlands, slopes, ridgelines, avalanche zones, or geologic hazards
located on the development parcels.
42. Mountain Regional Water will supply water to the development, confirmed in writing.
43. There are not any residential areas adjacent to the development that are not
separated by a public road.
44. 1930.93 square feet of snow storage area is being provided.
45. 3654.43 square feet of parking lot landscaping is being provided.
46. The Summit County Engineering Department reviewed the plans and provided
preliminary approval.
47. The applicant provided will-serve letters from the utility companies.
48. Community mailboxes have been identified on the site plan, the location of which have
been reviewed and approved by the Postmaster.
49. The applicant worked with Republic Services (waste collector) to ensure that the
location of the dumpsters is acceptable.
50. Details of the proposed dumpster enclosure have been provided.
51. The proposed architecture has been reviewed and recommended by the Silver Creek
Village Center DRC.
52. A conceptual landscape plan was submitted with the Final Site Plan.
CONCLUSIONS OF LAW
1. The proposed multifamily development, as conditioned, complies with all
requirements of the Silver Creek Village Development Agreement.
2. The proposed multifamily development, as conditioned, complies with all
requirements of the Snyderville Basin Development Code.
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3. The use is not detrimental to the public health, safety, and welfare.
CONDITIONS OF APPROVAL
1. All service provider requirements shall be satisfied.
2. Prior to the issuance of a building permit, Staff will review the final lighting plan for
compliance with the standards in the Code.
3. Written confirmation that the Final Site Plan is compliant with the National Green
Building Standard for Site Design shall be submitted prior to Final Site Plan
recordation.
4. Final details of any outstanding Engineering requirements shall be satisfied prior to
recordation of the Final Site Plan.
5. Prior to the issuance of the building permit, Staff will review the final landscape plan
for compliance with the standards in the Code.
6. A Workforce Housing Agreement shall be approved and recorded concurrent with the
Subdivision Plat, Final Site Plan, and Condominium Plat for Lots 13, 15, and 16.
•

MOTION CARRIED (6-0)
Commissioner Kucera made a motion to forward a positive recommendation to the
Summit County Manager regarding the Silver Creek Village Center Lot 15
condominium plat as outlined in the Staff Report. Commissioner Fine seconded the
motion.

FINDINGS OF FACT
1. C.W. Land, property owner, submitted a Condominium Plat application for
thirty-eight unit development on Lot 15 of the Silver Creek Village Center (SCVC15).
2. Lot SCVC-15 contains 2.14 acres and is zoned RR/SPA.
3. The request to condominiumize the units is so they can be sold, rather than
rented.
4. Out of the thirty-eight units, fourteen will be sold as market rate units and
twenty-four will be sold as workforce housing units.
5. Seventeen workforce housing units will be sold at less than 60% AMI and seven
will be sold between 60% - 80% AMI.
6. A workforce housing agreement will memorialize the pricing restrictions for the
workforce housing units.
7. The request for a Condominium Plat will not change any details of the
Subdivision Plat or Final Site Plan that were submitted concurrent with this
application.
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8. Staff sent the Condominium Plat to applicable service providers for their review.
All corrections and necessary easements will be included on the plat prior to
recordation.
9. The Snyderville Basin Development Code does not contain standards for
approval of a Condominium Plat.
10. Utah State Code requires that Condominium Plats be recorded with the
associated Covenants, Conditions, and Restrictions (CCRs) for the development.
11. Draft CCRs have been provided to Staff.
CONCLUSIONS OF LAW
1. The condominium plat is consistent with all prior approvals for the project.
2. Approval of the condominium plat will not adversely affect the public health,
safety, and general welfare.
CONDITIONS OF APPROVAL
1. All necessary service provider requirements shall be noted on the final
condominium plat prior to recordation.
2. Prior to final approval of the condominium plat, confirmation of the final details
of the plat will be verified by Staff.
3. A Workforce Housing Agreement shall be approved and recorded concurrent
with the Subdivision Plat, Final Site Plan, and Condominium Plat for Lots 13, 15,
and 16.
•

MOTION CARRIED (6-0)

9. Approval Of Minutes
May 12, 2020:
Commissioner Harte made a motion to approve the May 12, 2020 minutes as
written. Commissioner Simons seconded the motion. All voted in approval.
•

MOTION CARRIED (6-0)

DRC UPDATES (None)
COMMISSION ITEMS (None)
Commissioner Kucera asked if the Commission recently reviewed the Use Table. They
hear a lot of comments from the Community that there are a lot of commercial uses
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going into the RR zone. The Use Table has many items that fit into the RR zone. He
wasn’t thinking some of these items would fit into the Use Table would take. He thinks
there are residential neighborhoods that feel like it is turning a commercial
neighborhood. When he read through the permitted uses, he believes some of them will
bring a change of character to a residential neighborhood.
Commissioner Harte said that is also a concern for him. He said he thinks the cause of
the application is great. He thinks that question should be taken seriously. If there is a
residential community that has one business that operates only during business hours
it probably wouldn’t be noticed. If this is done 20 or 30 times at some point it would
flip from feeling like a residential neighborhood to a commercial one. He agrees. This
can be a real issue. He was surprised that Attorney Brackin said there is no limit on the
number of businesses that can be allowed in a residential area. He believed a
neighborhood business would be for someone who lives in the neighborhood. It seems
that it is morphing into quasi-commercial uses.
Chair Dickey said he was on the committee that went through the Use Chart. They
removed some of the uses found in the residential zone. He is always in favor of
revisiting uses. As different applications are submitted things become clearer.
A discussion took place. Director Putt said one test would be to come back in a year and
evaluated the Conditional Uses they approved. It may be obvious that the Code needs to
be amended. The other possibility is that everything is working out fine. Since he has
worked for Summit County they have never received a complaint about the businesses
that have been approved. He really likes mixed use neighborhoods. If there are
problems in the future, they make the necessary adjustments.

DIRECTOR ITEMS
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The upcoming agenda items were reviewed. Director Putt said Staff will update the
Commission about the Hide Out annexation after the July 28th meeting.

ADJOURN
At 9:15 p.m., the meeting was adjourned.

_____________________________
Approval Signature
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Hoffvest, LLC-- Appeal of Land Use Determination
July 9, 2020
Statement of Issues
1.
Whether the Snyderville Basin Planning Commission erred by failing to make
essential findings regarding (1) whether or not Hoffvest, LLC is an “owner” pursuant to the County
Code; and (2) whether or not the Property at which Appellant would employ a full-time caretaker,
host and/or resident manager to both operate and live at the Property is an “owner occupied
residence.”
2.
Whether the Snyderville Basin Planning Commission erred when it found in its
Motion for Denial that a “Bed and Breakfast Inn” must be a home.
3.
Whether the Snyderville Basin Planning Commission erred by disregarding the
County Code’s definitions of the terms “owner” “person” and “occupant” in applying the
definition of “Bed and Breakfast Inn.”
4.
Whether the Snyderville Basin Planning Commission erred by imposing a
“threshold” or “condition precedent” that is not required by the County Code.
5.
Whether the Snyderville Basin Planning Commission acted arbitrarily, and without
any evidence, in effectively concluding that a limited liability company could not own a “Bed and
Breakfast Inn.”
6.
Whether the Snyderville Basin Planning Commission’s Motion for Denial
represents an unconstitutional regulation based on ownership rather than use.
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Staff Reports








Hoffvest, LLC-- Appeal of Land Use Determination
July 9, 2020
List of items comprising the Record

Staff Report by Ray Milliner, County Planner, prepared for the Snyderville Basin
Planning Commission meeting held March 10, 2020, along with all attachments and
supporting materials included in the Planning Commission’s packet.
Staff Report by Ray Milliner, County Planner, prepared for the Snyderville Basin
Planning Commission meeting held May 26, 2020, along with all attachments and
supporting materials included in the Planning Commission’s packet.
Staff Report by Ray Milliner, County Planner, prepared for the Snyderville Basin
Planning Commission meeting held June 9, 2020, along with all attachments and
supporting materials included in the Planning Commission’s packet.
Staff Report by Ray Milliner, County Planner, prepared for the Snyderville Basin
Planning Commission meeting held June 23, 2020, along with all attachments and
supporting materials included in the Planning Commission’s packet.

Meetings





Recording of the Snyderville Basin Planning Commission meeting held March 10, 2020
[not available on the County’s website]
Recording of the Snyderville Basin Planning Commission meeting held May 26, 2020,
available at this link.
Recording of the Snyderville Basin Planning Commission meeting held June 9, 2020,
available at this link.
Recording of the Snyderville Basin Planning Commission meeting held June 23, 2020,
available at this link.

Appellant’s Submissions





Letter from Robert McConnell to the Snyderville Basin Planning Commission dated May
26, 2020.
Letter from Robert McConnell to the Snyderville Basin Planning Commission dated June
4, 2020, with all exhibits thereto.
Letter from Robert McConnell to the Snyderville Basin Planning Commission dated June
18, 2020, with all exhibits thereto.
Letter from Robert McConnell to the Summit County Community Development
Department dated July 2, 2020, with all enclosures.

Other


Service List [not yet received from the Planning Department]
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Hoffvest, LLC-- Appeal of Land Use Determination
July 9, 2020
Appellant’s Memorandum of Law
I.

Procedural Posture

In December 2019, Hoffvest, LLC (“Appellant”) filed an application for a conditional use
permit (the “CUP Application”) to operate a “Bed and Breakfast Inn” at 3770 North Highway
224 in unincorporated Summit County, Utah (the “Property”). Pursuant to Section 10-9-10(C)(3)
of the Snyderville Basin Development Code, the CUP application was referred to the Snyderville
Basin Planning Commission (the “Commission”). During Commission meetings on March 10,
May 26, June 9, and June 23, 2020, the Commission considered the CUP Application. Appellant,
in its role as applicant, bore the burden of proof in establishing that it is entitled to approval of the
CUP Application.1 In each of the four reports prepared by Planning Department staff in preparation
for each Commission meeting on the CUP Application, Planning Department staff concluded that
the CUP Application met all of the requirements of the Snyderville Basin Development Code,
which is a part of the Summit County Code (collectively the “County Code”).
Nevertheless, at its meeting on June 23, 2020, the Commission denied the CUP
Application. The Commission’s motion for denial consisted of the following statements, which
the Commission identified as findings of fact and conclusions of law (the “Motion for Denial”)2:
Findings of Fact:
1.
That the definition of a Bed and Breakfast [Inn] in the Snyderville Basin
Development Code requires that the home being used is an owner occupied
residence.
2.
That an owner occupied residency is a condition precedent to approving a
conditional use permit and a requirement that needs to be met before
approving a conditional use permit.
3.
That the Applicant has not met the threshold on how an LLC, as an entity,
which can own--but they have not met the threshold of how that LLC will
occupy the building as a residence.
4.
That the ownership interest as proposed by the Applicant is not sufficient to
meet the criteria of an owner occupied residence.
Conclusions of Law:
5.
That because that threshold question has not been met, it does not meet the
requirements of the Snyderville Basin Development Code and therefore
must denied.
The Commission’s Motion for Denial did not identify any Criteria for Approval or Special
Standards For Conditional Uses, pursuant to County Code Section 10-3-5(B) and (C), that the CUP
Application did not meet.
1
2

See County Code § 10-9-7.
See June 23, 2020, Commission Meeting Recording at 57:42.
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The Motion for Denial was approved by the Commission on a vote of 6-1. The Motion for Denial
was not conditioned upon the preparation of written findings of fact and conclusions of law, but in
correspondence with Jami Brackin (Deputy County Attorney) and Patrick Putt (Community
Development Director), Appellant was informed that a written statement of the Motion for Denial
would be prepared by Mr. Putt and provided to the Appellant. As of the date of this Initial
Submission, that written statement has not been provided by Mr. Putt. In the alternative, Appellant
was informed that a written form of the Motion for Denial may be submitted to the Commission
for ratification at its July 14, 2020 meeting. Appellant expressly reserves its right to supplement
this Initial Submission upon receipt of the written decision from the County.
Pursuant to Section 10-9-22, Appellant appealed the denial by the Commission of the CUP
Application to the County Council on July 2, 2020.
II.

Standard of Review

The Commission’s decision to deny the CUP Application was an administrative land use
decision.3 As the appeal authority, the County Council’s role is quasi-judicial.4 The County
Council must review the Commission’s decision “de novo, without deference to the
[Commission’s] determination of factual matters.”5 Furthermore, the County Council must “(a)
determine the correctness of the [Commission’s] interpretation and application of the plain
meaning of the land use regulations; and (b) interpret and apply a land use regulation to favor a
land use application unless the land use regulation plainly restricts the land use application.”6
The County Council must reverse the Commission if the reasoning set forth in its Motion
for Denial was arbitrary and capricious or illegal.7 A decision of a land use authority is arbitrary
and capricious if it is not supported by substantial evidence in the record.8 A decision of a land use
authority is illegal if the decision is either based on an incorrect interpretation of a land use
regulation or contrary to law.9
III.

Appellant’s Legal Arguments

1.
The Commission erred by failing to make essential findings regarding (1) whether
or not Hoffvest, LLC is an “owner” pursuant to the County Code; and (2) whether or not the
Property at which Appellant would employ a full-time caretaker, host and/or resident manager to
both operate and live at the Property is an “owner occupied residence.”
In order to create a sufficient record, a land use authority must "make findings of fact and
conclusions of law that are adequately detailed so as to permit meaningful appellate review."10
UT Code § 17-27a-103(34).
UT Code § 17-27a-707.
5
See id.
6
See id.
7
See generally UT Code § 17-27a-801(3)(c).
8
See id.
9
See id.
10
McElhaney v. City of Moab, 423 P.3d 1284, 1293 (Utah 2017) (quoting LaSal Oil Co. v. Dep't of Envtl. Quality,
843 P.2d 1045, 1047 (Utah Ct. App. 1992)).
3
4
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Without sufficiently detailed findings that disclose the land use authority’s reasoning, an appeal
authority cannot perform its duty of determining the correctness of the land use authority’s
interpretation and application of the plain meaning of a land use regulation.11 Failure to make
essential findings can suggest that a land use authority lacked a rational basis for its decision.12
In this case, the Commission’s Motion for Denial states the Commission’s determination
that Appellant’s proposed use of the Property does not meet the definition of “Bed and Breakfast
Inn.” However, the Motion for Denial fails to make any factual findings regarding the basis for
that conclusion. It seems likely that, based on comments from the Commissioners during the
relevant meetings, there was no consensus regarding what a property owner would need to show
in order to meet this definition. This lack of clarity regarding what the Commission found to be
factually deficient in Appellant’s CUP Application is a fatal defect to the Commission’s Motion
for Denial. Leaving Appellant, the County Council, or a reviewing court “to try to divine what
specifically a party seeking to overturn the [Commission’s] ultimate determination would have to
show” was plain error.13
2.
The Commission erred when it found in its Motion for Denial that a “Bed and
Breakfast Inn” must be a home.
Though the Commission described statements 1-4 in the Motion for Denial as “findings of
fact,” those statements only implicate one such finding. Namely, the County Code does in fact
provide a definition of “Bed and Breakfast Inn.” Appellant does not dispute this fact and Appellant
agrees that the County Code’s definition of “Bed and Breakfast Inn” is relevant to both the CUP
Application and the County Council’s determination of this Appeal. To the extent, however, that
statement 1 above is intended to set forth the actual definition of “Bed and Breakfast Inn” contained
in the County Code, Appellant does dispute that such definition includes the requirement that the
Property be a “home,” as opposed to a “residence.”
3.
The Commission erred by disregarding the County Code’s definitions of the terms
“owner” “person” and “occupant” in applying the definition of “Bed and Breakfast Inn.”
The crux of this Appeal requires the County Council to interpret the County Code’s
definition of “Bed and Breakfast Inn.” Ordinance interpretation requires employment of the canons
of statutory construction.14 The rules of ordinance interpretation require the County Council to
presume that the legislative body used each word advisedly.15 Also, an ordinance must be
construed so that “all parts thereof [are] relevant and meaningful.”16 Further, such interpretive
work “requires that each part or section be construed in connection with every other part or section
so as to produce a harmonious whole.”17 A land use authority must follow its own code, and may

11

See id.
Davis County v. Clearfield City, 756 P.2d 704, 711 (Utah Ct. App. 1988).
13
McElhaney, 423 P.3d 1284, 1292 (Utah 2017).
14
Foutz v. City of South Jordan, 100 P.3d 1171, 2004 UT 75 (Utah 2004).
15
Harold Selman Inc. v. Box Elder County, 2011 UT 18, 251 P.3d 804, 679 Utah Adv. Rep. 14 (Utah 2011)
16
Perrine v. Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah 1996).
17
State v. J.M.S. (State ex rel. J.M.S.), 280 P.3d 410, 697 Utah Adv. Rep. 60, 2011 UT 75 (Utah 2011).
12
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only enforce its ordinances as written.18 Consequently, a land use authority cannot disregard all of
the definitions found in its own code simply because an entire phrase utilizing specifically defined
terms is not separately defined.
Section 10-11-1 of the County Code defines an “owner” as “a person who holds legal
and/or equitable title . . .” and Section 1-3-2 of the County Code further indicates that, “[a]s applied
to a building or land, [owner] shall include any part owner, joint owner, tenant in common, joint
tenant or lessee of the whole or of a part of such building or land.” Section 10-11-1 of the County
Code defines “person” as “[a]ny individual or group of individuals, or any corporation, general or
limited partnership, joint venture, unincorporated association, or governmental or quasigovernmental entity” or, as set forth in Section 1-3-2 of the County Code, “[a]ny public or private
corporation, firm, partnership, association, organization, government or any other group acting as
a unit, as well as a natural person.” Appellant submitted undisputed evidence to the Commission
establishing that the Appellant satisfies the foregoing definitions of “person” and “owner” by
reason of its existence as a legal entity organized under the laws of the State of Utah as well as its
legal ownership of the Property.
While the County Code does not define the term “occupied,” the term is used in a variety
of places in the County Code to designate various types of occupancy, including with respect to
the issuance of “certificates of occupancy” for residential, commercial and resort occupancy. In
addition, Section 1-3-2 of the County Code defines the term “occupant” as follows: “[a]s applied
to a building or land, shall include any person who occupies the whole or any part of such building
or land whether alone or with others.” In order to deny Appellant’s CUP Application, the
Commission completely ignored the foregoing definition, effectively concluding that even if a full
time manager, host or caretaker occupied the facility as their primary residence, as proposed by
the Appellant, the Appellant could not simultaneously occupy the facility as its owner and
operator. By ignoring the County Code’s definition of “occupant,” the Commission essentially
concluded that while the County Code broadly defines both the term “owner” and “person,” with
respect to a “Bed and Breakfast Inn,” those definitions are to be disregarded and only a “natural
person” is permitted to be an “owner” for purposes of a “Bed and Breakfast Inn.” Such a narrow
interpretation of the County Code belies the plain meaning of the County Code, is contrary to rules
of statutory construction, and disregards the County’s statutory obligation to “interpret and apply
[the County Code] to favor a land use application unless the land use regulation plainly restricts
the land use application.”19
4.
The Commission erred by imposing a “threshold” or “condition precedent” that is
not required by the County Code.
The Commission’s decision to decline to utilize the definitions for “owner” “occupant”
and “person”, as well as the other definitions in the County Code providing context to the term
“residence” reflects that the Commission envisioned a different, unwritten test, for what it means
to have an “owner occupied residence.” In interpreting an ordinance, a land use authority must
18
19

Advisory Opinion 215 dated Sept. 11, 2019, Utah Dept. of Commerce, Office of the Property Rights Ombudsman.
UT Code § 17-27a-707(4)(b).
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“apply the plain language of the land use regulations.”20 Based on comments from several
Commissioners, this directive has been interpreted as allowing the Commission to apply any ad
hoc definition that appeals to particular members of the Commission. This approach is not
permissible. “A county is bound by the terms and standards of applicable land use regulations and
shall comply with mandatory provisions of those regulations.”21 The Commission must apply the
definitions supplied by the County Code and, in the absence of a codified definition, apply
definitions set forth in a recognized dictionary.22 The Commission did neither in this case.
As set forth in statements 3 and 4 of the Motion for Denial, the Commission concluded that
the Appellant failed to meet the threshold of “owner occupied residence.” While the Commission
repeatedly stated that the Appellant had the burden of proof with respect to the Commission’s
“threshold” requirements, the Commission could not or would not23 articulate what would be
required of the Appellant in order to meet that “threshold.” Instead, the Commission spoke of
vague and uncodified notions such as “irrevocable ownership interests” and a desire to make sure
that the person operating the facility was “neighborly.”
Rather than applying the available definitions in the County Code to the CUP Application
and the definition of “Bed and Breakfast Inn,” the Commission directed the Appellant to propose
how to meet this newly created but ill-defined threshold test. While the Appellant disagreed with
the Commission’s interpretation, it nevertheless proposed that in addition to employing a full-time
resident manager, host and/or caretaker that would occupy the facility as such individual’s primary
residence, the Appellant also indicate that such individual would also be given either a membership
interest in the Appellant or an undivided fee interest in the Property. Despite these representations,
the Commission concluded that these ownership frameworks were insufficient to satisfy their
threshold. The silence of the Commission, and more importantly, the silence of the County Code
with respect to this purported threshold is a fatal defect to the Commission’s conclusion that
Appellant has not proposed a use of its Property that qualifies as a “Bed and Breakfast Inn.”
Imposing new, unwritten tests, as a “condition precedent” or “threshold” to approval of the CUP
Application is an arbitrary and capricious exercise of the Commission’s authority and violates
Utah law.
5.
The Commission acted arbitrarily, and without any evidence, in effectively
concluding that a limited liability company could not own a “Bed and Breakfast Inn.”
Utah law allows land use authorities, acting in their legislative capacities, to enact
ordinances that protect the residential nature of particular zoning district.24 In the absence of
ordinances that restrict a zone to residential use, imposition of such restrictions on an ad hoc basis
UT Code § 17-27a-308.
UT Code § 17-27a-508(2).
22
Advisory Opinion 85 dated March 10, 2010, Utah Dept. of Commerce, Office of the Property Rights
Ombudsman.
23
The Motion for Denial can arguably be read to require the Property to be occupied as a “residence” before a
conditional use application to operate a Bed and Breakfast Inn can be filed. Appellant does not believe this to be the
Commission’s intent, but if it is, such a “condition precedent” would be entirely without support in the language of
the County Code.
24
Anderson v. Provo City, 108 P.3d 701 (Utah 2005).
20
21
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is impermissible.25 While a “Bed and Breakfast Inn” is clearly a commercial venture, the
Commission also imposed onto the definition of “Bed and Breakfast Inn” requirements for
residential use that are at odds with a commercial property. Specifically, the Commission discussed
that no staff of the LLC, even if they occupied a portion of the facility as their primary residence,
could render the building a residence. This conclusion runs afoul of many of the County Code’s
characterizations of other commercial or quasi-commercial uses in which live-in staff or patients
are characterized as a “resident”. For example, in Section 10-11-1 of the County Code, a “Group
Home” is defined as “[a] dwelling shared by four (4) or more persons, including resident staff.”
(emphasis added), and “Hospital” is defined as “[a]n establishment providing primary health
services and medical or surgical care to persons . . . and including, as an integral part of the
institution, related facilities, such as laboratories, emergency treatment facilities, diagnostic
services, outpatient facilities, training facilities, medical offices, or staff residences.” (emphasis
added). Finally, Section 10-11-1 defines a “Residential Treatment Facility” as a “group living
environment for . . . individuals unrelated to the owner or provider that offers room or board . . .
.” These provisions of the County Code make clear that the concept of residence is met simply if
someone permitted by the owner is occupying the facility as their primary residence, regardless
whether the overall use of the property is residential or commercial.
While many of the Commissioner’s comments could be interpreted as an attempt to allow
only a natural person to be eligible for a conditional use permit for a Bed and Breakfast Inn, this
interpretation is not permissible. The Commission may not read into the definition of Bed and
Breakfast Inn restrictions on ownership that do not exist. Nothing in the plain language (the
definitions in the County Code) justifies the denial of the CUP Application because Appellant is a
limited liability company. If the intent of the ordinance was to prohibit operation of a Bed and
Breakfast Inn by any person other than a natural person, then the ordinance needed to impose this
limitation expressly.26
6.
The Commission’s Motion for Denial represents an unconstitutional regulation
based on ownership rather than use.
Zoning ordinances are an exercise of a jurisdiction’s police power. "The right to regulate
the use of property within municipal limits is limited for the purpose of promoting the health,
safety, morals, and the general welfare of the community."27 There are constitutional limitations
on a jurisdiction’s ability to regulate ownership, as opposed to the use of a particular property.28

Advisory Opinion 220 dated March 31, 2020, Utah Dept. of Commerce, Office of the Property Rights
Ombudsman.
26
Advisory Opinion 174 dated Nov. 9, 2016, Utah Dept. of Commerce, Office of the Property Rights Ombudsman.
27
Gibbons & Reed Co. v. North Salt Lake City, 431 P.2d 559, 19 Utah 2d 329 (Utah 1967). See also Utah Code §
17-27a-102(1)(b) (“a county may enact ordinances . . . that the county considers necessary or appropriate for the use
or development of land . . . .”) (emphasis added).
28
See, e.g. Anderson v. Provo City, 108 P.3d 701 (Utah 2005) (finding that a narrowly tailored and specifically
defined ownership restriction on supplementary apartments attached to a single-family residence fell within the
City’s ability to regulate the use of land but noting that other types of ownership restrictions have been disapproved
by other courts when they “place emphasis on the regulation of the person rather than the land.” (citing Vlahos
Realty Co. v. Little Boar's Head Dist., 146 A.2d 257, 101 N.H. 460 (N.H. 1958)).
25
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This is typically the case because of the public policy disfavoring restraints on alienation.29
Moreover, there rarely exists real distinctions, which can be proved by substantial evidence, that
detrimental effects of a particular use are ameliorated by restricting the form of ownership of that
use, or that a certain form of ownership is necessary for promoting the health, safety, and welfare
of the community.
In this case, the Property is located in the Rural Residential zone, which allows a wide
variety of multi-family, commercial, resort and public uses. Since many uses are allowable in this
zone, the Commission cannot justify its unduly restrictive interpretation of the County Code as an
attempt to preserve the single family residential nature of this zone. Thus, the Commission’s undue
emphasis on the Appellant’s status as a limited liability company represents an arbitrary limitation
on ownership, as opposed to a legitimate regulation of an allowed principal use of the Property.
There was no evidence submitted to the Commission that a Bed and Breakfast Inn owned by a
limited liability company poses some inherently greater detrimental harm to the community or
neighborhood than one owned by a government entity, non-profit, or natural person. There was
also no evidence submitted to the Commission that a limited liability company’s ownership of a
Bed and Breakfast Inn poses some inherently greater detrimental harm than a limited liability
company’s ownership of a multi-family, commercial, resort, public or single-family residential
use, all of which are allowed uses in the Rural Residential zone.
IV.

Conclusion.

The Commission’s Motion for Denial disregarded definitions of various terms in the
County Code, and such disregard is manifest error. Well established principles of statutory
construction required the Commission to incorporate all available definitions in the County Code
to inform the definition of “Bed and Breakfast Inn” so “that each part or section” of the County
Code is “construed in connection with every other part or section so as to produce a harmonious
whole when read together.”30 Instead, the Commission ignored the available County Code based
definitions, narrowly and arbitrarily interpreted the phrase “owner occupied residence” for
purposes of the Motion for Denial, and created a new “threshold” of “owner occupied residence”
as a “condition precedent” to approval of the CUP Application.
The Commission’s interpretation of the County Code is in error, and the Commission’s
actions are in direct contravention of the Commission’s obligation to strictly construe the County
Code in favor of allowing a property owner’s desired use of their land.31 The County Council
should reverse the decision of the Commission and conclude that Appellant’s proposed use of its
Property meets the plain language definition of Bed and Breakfast Inn according to the County
Code. In connection with such reversal, Appellant respectfully requests that the County Council
approve the CUP Application subject to the conditions of approval 2-5 set forth in the Staff Report
prepared for the Commission’s June 23, 2020 meeting.
29

See id.
State v. J.M.S. (State ex rel. J.M.S.), 280 P.3d 410, 413, 697 Utah Adv. Rep. 60, 2011 UT 75 (Utah 2011).
31
Ferre v. Salt Lake City, 444 P.3d 567 (Utah Ct. App. 2019) (citing Patterson v. Utah County Board of Adjustment,
893 P.2d 602, 606 (Utah Ct. App. 1995)). See also Brown v. Sandy City Board of Adjustment, 957 P.2d 207, 210
(Utah Ct. App 1998).
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Utah Code

Effective 5/14/2019
17-27a-102 Purposes -- General land use authority.
(1)
(a) The purposes of this chapter are to:
(i) provide for the health, safety, and welfare;
(ii) promote the prosperity;
(iii) improve the morals, peace, good order, comfort, convenience, and aesthetics of each
county and each county's present and future inhabitants and businesses;
(iv) protect the tax base;
(v) secure economy in governmental expenditures;
(vi) foster the state's agricultural and other industries;
(vii) protect both urban and nonurban development;
(viii) protect and ensure access to sunlight for solar energy devices;
(ix) provide fundamental fairness in land use regulation;
(x) facilitate orderly growth and allow growth in a variety of housing types; and
(xi) protect property values.
(b) To accomplish the purposes of this chapter, a county may enact all ordinances, resolutions,
and rules and may enter into other forms of land use controls and development agreements
that the county considers necessary or appropriate for the use and development of land
within the unincorporated area of the county or a designated mountainous planning district,
including ordinances, resolutions, rules, restrictive covenants, easements, and development
agreements governing:
(i) uses;
(ii) density;
(iii) open spaces;
(iv) structures;
(v) buildings;
(vi) energy-efficiency;
(vii) light and air;
(viii) air quality;
(ix) transportation and public or alternative transportation;
(x) infrastructure;
(xi) street and building orientation and width requirements;
(xii) public facilities;
(xiii) fundamental fairness in land use regulation; and
(xiv) considerations of surrounding land uses to balance the foregoing purposes with
a landowner's private property interests and associated statutory and constitutional
protections.
(2) Each county shall comply with the mandatory provisions of this part before any agreement or
contract to provide goods, services, or municipal-type services to any storage facility or transfer
facility for high-level nuclear waste, or greater than class C radioactive waste, may be executed
or implemented.
(3)
(a) Any ordinance, resolution, or rule enacted by a county pursuant to its authority under this
chapter shall comply with the state's exclusive jurisdiction to regulate oil and gas activity, as
described in Section 40-6-2.5.
(b) A county may enact an ordinance, resolution, or rule that regulates surface activity incident to
an oil and gas activity if the county demonstrates that the regulation:
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(i) is necessary for the purposes of this chapter;
(ii) does not effectively or unduly limit, ban, or prohibit an oil and gas activity; and
(iii) does not interfere with the state's exclusive juridisdciton to regulate oil and gas activity, as
described in Section 40-6-2.5.
Amended by Chapter 384, 2019 General Session
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Effective 5/12/2020
17-27a-103 Definitions.
As used in this chapter:
(1) "Accessory dwelling unit" means a habitable living unit added to, created within, or detached
from a primary single-family dwelling and contained on one lot.
(2) "Adversely affected party" means a person other than a land use applicant who:
(a) owns real property adjoining the property that is the subject of a land use application or land
use decision; or
(b) will suffer a damage different in kind than, or an injury distinct from, that of the general
community as a result of the land use decision.
(3) "Affected entity" means a county, municipality, local district, special service district under
Title 17D, Chapter 1, Special Service District Act, school district, interlocal cooperation entity
established under Title 11, Chapter 13, Interlocal Cooperation Act, specified property owner,
property owners association, public utility, or the Utah Department of Transportation, if:
(a) the entity's services or facilities are likely to require expansion or significant modification
because of an intended use of land;
(b) the entity has filed with the county a copy of the entity's general or long-range plan; or
(c) the entity has filed with the county a request for notice during the same calendar year and
before the county provides notice to an affected entity in compliance with a requirement
imposed under this chapter.
(4) "Affected owner" means the owner of real property that is:
(a) a single project;
(b) the subject of a land use approval that sponsors of a referendum timely challenged in
accordance with Subsection 20A-7-601(5)(a); and
(c) determined to be legally referable under Section 20A-7-602.8.
(5) "Appeal authority" means the person, board, commission, agency, or other body designated by
ordinance to decide an appeal of a decision of a land use application or a variance.
(6) "Billboard" means a freestanding ground sign located on industrial, commercial, or residential
property if the sign is designed or intended to direct attention to a business, product, or service
that is not sold, offered, or existing on the property where the sign is located.
(7)
(a) "Charter school" means:
(i) an operating charter school;
(ii) a charter school applicant that has its application approved by a charter school authorizer in
accordance with Title 53G, Chapter 5, Part 3, Charter School Authorization; or
(iii) an entity that is working on behalf of a charter school or approved charter applicant to
develop or construct a charter school building.
(b) "Charter school" does not include a therapeutic school.
(8) "Chief executive officer" means the person or body that exercises the executive powers of the
county.
(9) "Conditional use" means a land use that, because of its unique characteristics or potential
impact on the county, surrounding neighbors, or adjacent land uses, may not be compatible
in some areas or may be compatible only if certain conditions are required that mitigate or
eliminate the detrimental impacts.
(10) "Constitutional taking" means a governmental action that results in a taking of private property
so that compensation to the owner of the property is required by the:
(a) Fifth or Fourteenth Amendment of the Constitution of the United States; or
(b)Utah Constitution, Article I, Section 22.
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(11) "County utility easement" means an easement that:
(a) a plat recorded in a county recorder's office described as a county utility easement or
otherwise as a utility easement;
(b) is not a protected utility easement or a public utility easement as defined in Section 54-3-27;
(c) the county or the county's affiliated governmental entity owns or creates; and
(d)
(i) either:
(A) no person uses or occupies; or
(B) the county or the county's affiliated governmental entity uses and occupies to provide
a utility service, including sanitary sewer, culinary water, electrical, storm water, or
communications or data lines; or
(ii) a person uses or occupies with or without an authorized franchise or other agreement with
the county.
(12) "Culinary water authority" means the department, agency, or public entity with responsibility
to review and approve the feasibility of the culinary water system and sources for the subject
property.
(13) "Development activity" means:
(a) any construction or expansion of a building, structure, or use that creates additional demand
and need for public facilities;
(b) any change in use of a building or structure that creates additional demand and need for
public facilities; or
(c) any change in the use of land that creates additional demand and need for public facilities.
(14)
(a) "Disability" means a physical or mental impairment that substantially limits one or more of
a person's major life activities, including a person having a record of such an impairment or
being regarded as having such an impairment.
(b) "Disability" does not include current illegal use of, or addiction to, any federally controlled
substance, as defined in Section 102 of the Controlled Substances Act, 21 U.S.C. Sec. 802.
(15) "Educational facility":
(a) means:
(i) a school district's building at which pupils assemble to receive instruction in a program for
any combination of grades from preschool through grade 12, including kindergarten and a
program for children with disabilities;
(ii) a structure or facility:
(A) located on the same property as a building described in Subsection (15)(a)(i); and
(B) used in support of the use of that building; and
(iii) a building to provide office and related space to a school district's administrative personnel;
and
(b) does not include:
(i) land or a structure, including land or a structure for inventory storage, equipment storage,
food processing or preparing, vehicle storage or maintenance, or similar use that is:
(A) not located on the same property as a building described in Subsection (15)(a)(i); and
(B) used in support of the purposes of a building described in Subsection (15)(a)(i); or
(ii) a therapeutic school.
(16) "Fire authority" means the department, agency, or public entity with responsibility to review
and approve the feasibility of fire protection and suppression services for the subject property.
(17) "Flood plain" means land that:
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(a) is within the 100-year flood plain designated by the Federal Emergency Management Agency;
or
(b) has not been studied or designated by the Federal Emergency Management Agency but
presents a likelihood of experiencing chronic flooding or a catastrophic flood event because
the land has characteristics that are similar to those of a 100-year flood plain designated by
the Federal Emergency Management Agency.
(18) "Gas corporation" has the same meaning as defined in Section 54-2-1.
(19) "General plan" means a document that a county adopts that sets forth general guidelines for
proposed future development of:
(a) the unincorporated land within the county; or
(b) for a mountainous planning district, the land within the mountainous planning district.
(20) "Geologic hazard" means:
(a) a surface fault rupture;
(b) shallow groundwater;
(c) liquefaction;
(d) a landslide;
(e) a debris flow;
(f) unstable soil;
(g) a rock fall; or
(h) any other geologic condition that presents a risk:
(i) to life;
(ii) of substantial loss of real property; or
(iii) of substantial damage to real property.
(21) "Hookup fee" means a fee for the installation and inspection of any pipe, line, meter, or
appurtenance to connect to a county water, sewer, storm water, power, or other utility system.
(22) "Identical plans" means building plans submitted to a county that:
(a) are clearly marked as "identical plans";
(b) are substantially identical building plans that were previously submitted to and reviewed and
approved by the county; and
(c) describe a building that:
(i) is located on land zoned the same as the land on which the building described in the
previously approved plans is located;
(ii) is subject to the same geological and meteorological conditions and the same law as the
building described in the previously approved plans;
(iii) has a floor plan identical to the building plan previously submitted to and reviewed and
approved by the county; and
(iv) does not require any additional engineering or analysis.
(23) "Impact fee" means a payment of money imposed under Title 11, Chapter 36a, Impact Fees
Act.
(24) "Improvement completion assurance" means a surety bond, letter of credit, financial institution
bond, cash, assignment of rights, lien, or other equivalent security required by a county to
guaranty the proper completion of landscaping or an infrastructure improvement required as a
condition precedent to:
(a) recording a subdivision plat; or
(b) development of a commercial, industrial, mixed use, or multifamily project.
(25) "Improvement warranty" means an applicant's unconditional warranty that the applicant's
installed and accepted landscaping or infrastructure improvement:
(a) complies with the county's written standards for design, materials, and workmanship; and
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(b) will not fail in any material respect, as a result of poor workmanship or materials, within the
improvement warranty period.
(26) "Improvement warranty period" means a period:
(a) no later than one year after a county's acceptance of required landscaping; or
(b) no later than one year after a county's acceptance of required infrastructure, unless the
county:
(i) determines for good cause that a one-year period would be inadequate to protect the public
health, safety, and welfare; and
(ii) has substantial evidence, on record:
(A) of prior poor performance by the applicant; or
(B) that the area upon which the infrastructure will be constructed contains suspect soil and
the county has not otherwise required the applicant to mitigate the suspect soil.
(27) "Infrastructure improvement" means permanent infrastructure that is essential for the public
health and safety or that:
(a) is required for human consumption; and
(b) an applicant must install:
(i) in accordance with published installation and inspection specifications for public
improvements; and
(ii) as a condition of:
(A) recording a subdivision plat;
(B) obtaining a building permit; or
(C) developing a commercial, industrial, mixed use, condominium, or multifamily project.
(28) "Internal lot restriction" means a platted note, platted demarcation, or platted designation that:
(a) runs with the land; and
(b)
(i) creates a restriction that is enclosed within the perimeter of a lot described on the plat; or
(ii) designates a development condition that is enclosed within the perimeter of a lot described
on the plat.
(29) "Interstate pipeline company" means a person or entity engaged in natural gas transportation
subject to the jurisdiction of the Federal Energy Regulatory Commission under the Natural Gas
Act, 15 U.S.C. Sec. 717 et seq.
(30) "Intrastate pipeline company" means a person or entity engaged in natural gas transportation
that is not subject to the jurisdiction of the Federal Energy Regulatory Commission under the
Natural Gas Act, 15 U.S.C. Sec. 717 et seq.
(31) "Land use applicant" means a property owner, or the property owner's designee, who submits
a land use application regarding the property owner's land.
(32) "Land use application":
(a) means an application that is:
(i) required by a county; and
(ii) submitted by a land use applicant to obtain a land use decision; and
(b) does not mean an application to enact, amend, or repeal a land use regulation.
(33) "Land use authority" means:
(a) a person, board, commission, agency, or body, including the local legislative body,
designated by the local legislative body to act upon a land use application; or
(b) if the local legislative body has not designated a person, board, commission, agency, or body,
the local legislative body.
(34) "Land use decision" means an administrative decision of a land use authority or appeal
authority regarding:
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(a) a land use permit;
(b) a land use application; or
(c) the enforcement of a land use regulation, land use permit, or development agreement.
(35) "Land use permit" means a permit issued by a land use authority.
(36) "Land use regulation":
(a) means a legislative decision enacted by ordinance, law, code, map, resolution, specification,
fee, or rule that governs the use or development of land;
(b) includes the adoption or amendment of a zoning map or the text of the zoning code; and
(c) does not include:
(i) a land use decision of the legislative body acting as the land use authority, even if the
decision is expressed in a resolution or ordinance; or
(ii) a temporary revision to an engineering specification that does not materially:
(A) increase a land use applicant's cost of development compared to the existing
specification; or
(B) impact a land use applicant's use of land.
(37) "Legislative body" means the county legislative body, or for a county that has adopted an
alternative form of government, the body exercising legislative powers.
(38) "Local district" means any entity under Title 17B, Limited Purpose Local Government Entities
- Local Districts, and any other governmental or quasi-governmental entity that is not a county,
municipality, school district, or the state.
(39) "Lot" means a tract of land, regardless of any label, that is created by and shown on a
subdivision plat that has been recorded in the office of the county recorder.
(40)
(a) "Lot line adjustment" means a relocation of a lot line boundary between adjoining lots or
parcels, whether or not the lots are located in the same subdivision, in accordance with
Section 17-27a-608, with the consent of the owners of record.
(b) "Lot line adjustment" does not mean a new boundary line that:
(i) creates an additional lot; or
(ii) constitutes a subdivision.
(41) "Major transit investment corridor" means public transit service that uses or occupies:
(a) public transit rail right-of-way;
(b) dedicated road right-of-way for the use of public transit, such as bus rapid transit; or
(c) fixed-route bus corridors subject to an interlocal agreement or contract between a municipality
or county and:
(i) a public transit district as defined in Section 17B-2a-802; or
(ii) an eligible political subdivision as defined in Section 59-12-2219.
(42) "Moderate income housing" means housing occupied or reserved for occupancy by
households with a gross household income equal to or less than 80% of the median gross
income for households of the same size in the county in which the housing is located.
(43) "Mountainous planning district" means an area:
(a) designated by a county legislative body in accordance with Section 17-27a-901; and
(b) that is not otherwise exempt under Section 10-9a-304.
(44) "Nominal fee" means a fee that reasonably reimburses a county only for time spent and
expenses incurred in:
(a) verifying that building plans are identical plans; and
(b) reviewing and approving those minor aspects of identical plans that differ from the previously
reviewed and approved building plans.
(45) "Noncomplying structure" means a structure that:
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(a) legally existed before its current land use designation; and
(b) because of one or more subsequent land use ordinance changes, does not conform to the
setback, height restrictions, or other regulations, excluding those regulations that govern the
use of land.
(46) "Nonconforming use" means a use of land that:
(a) legally existed before its current land use designation;
(b) has been maintained continuously since the time the land use ordinance regulation governing
the land changed; and
(c) because of one or more subsequent land use ordinance changes, does not conform to the
regulations that now govern the use of the land.
(47) "Official map" means a map drawn by county authorities and recorded in the county recorder's
office that:
(a) shows actual and proposed rights-of-way, centerline alignments, and setbacks for highways
and other transportation facilities;
(b) provides a basis for restricting development in designated rights-of-way or between
designated setbacks to allow the government authorities time to purchase or otherwise
reserve the land; and
(c) has been adopted as an element of the county's general plan.
(48) "Parcel" means any real property that is not a lot created by and shown on a subdivision plat
recorded in the office of the county recorder.
(49)
(a) "Parcel boundary adjustment" means a recorded agreement between owners of adjoining
parcels adjusting the mutual boundary, either by deed or by a boundary line agreement in
accordance with Section 57-1-45, if no additional parcel is created and:
(i) none of the property identified in the agreement is subdivided land; or
(ii) the adjustment is to the boundaries of a single person's parcels.
(b) "Parcel boundary adjustment" does not mean an adjustment of a parcel boundary line that:
(i) creates an additional parcel; or
(ii) constitutes a subdivision.
(50) "Person" means an individual, corporation, partnership, organization, association, trust,
governmental agency, or any other legal entity.
(51) "Plan for moderate income housing" means a written document adopted by a county
legislative body that includes:
(a) an estimate of the existing supply of moderate income housing located within the county;
(b) an estimate of the need for moderate income housing in the county for the next five years;
(c) a survey of total residential land use;
(d) an evaluation of how existing land uses and zones affect opportunities for moderate income
housing; and
(e) a description of the county's program to encourage an adequate supply of moderate income
housing.
(52) "Planning advisory area" means a contiguous, geographically defined portion of the
unincorporated area of a county established under this part with planning and zoning functions
as exercised through the planning advisory area planning commission, as provided in this
chapter, but with no legal or political identity separate from the county and no taxing authority.
(53) "Plat" means a map or other graphical representation of lands that a licensed professional
land surveyor makes and prepares in accordance with Section 17-27a-603 or 57-8-13.
(54) "Potential geologic hazard area" means an area that:
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(a) is designated by a Utah Geological Survey map, county geologist map, or other relevant map
or report as needing further study to determine the area's potential for geologic hazard; or
(b) has not been studied by the Utah Geological Survey or a county geologist but presents
the potential of geologic hazard because the area has characteristics similar to those of a
designated geologic hazard area.
(55) "Public agency" means:
(a) the federal government;
(b) the state;
(c) a county, municipality, school district, local district, special service district, or other political
subdivision of the state; or
(d) a charter school.
(56) "Public hearing" means a hearing at which members of the public are provided a reasonable
opportunity to comment on the subject of the hearing.
(57) "Public meeting" means a meeting that is required to be open to the public under Title 52,
Chapter 4, Open and Public Meetings Act.
(58) "Public street" means a public right-of-way, including a public highway, public avenue, public
boulevard, public parkway, public road, public lane, public alley, public viaduct, public subway,
public tunnel, public bridge, public byway, other public transportation easement, or other public
way.
(59) "Receiving zone" means an unincorporated area of a county that the county designates, by
ordinance, as an area in which an owner of land may receive a transferable development right.
(60) "Record of survey map" means a map of a survey of land prepared in accordance with Section
10-9a-603, 17-23-17, 17-27a-603, or 57-8-13.
(61) "Residential facility for persons with a disability" means a residence:
(a) in which more than one person with a disability resides; and
(b)
(i) which is licensed or certified by the Department of Human Services under Title 62A, Chapter
2, Licensure of Programs and Facilities; or
(ii) which is licensed or certified by the Department of Health under Title 26, Chapter 21, Health
Care Facility Licensing and Inspection Act.
(62) "Rules of order and procedure" means a set of rules that govern and prescribe in a public
meeting:
(a) parliamentary order and procedure;
(b) ethical behavior; and
(c) civil discourse.
(63) "Sanitary sewer authority" means the department, agency, or public entity with responsibility to
review and approve the feasibility of sanitary sewer services or onsite wastewater systems.
(64) "Sending zone" means an unincorporated area of a county that the county designates, by
ordinance, as an area from which an owner of land may transfer a transferable development
right.
(65) "Site plan" means a document or map that may be required by a county during a preliminary
review preceding the issuance of a building permit to demonstrate that an owner's or
developer's proposed development activity meets a land use requirement.
(66) "Specified public agency" means:
(a) the state;
(b) a school district; or
(c) a charter school.
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(67) "Specified public utility" means an electrical corporation, gas corporation, or telephone
corporation, as those terms are defined in Section 54-2-1.
(68) "State" includes any department, division, or agency of the state.
(69) "Subdivided land" means the land, tract, or lot described in a recorded subdivision plat.
(70)
(a) "Subdivision" means any land that is divided, resubdivided, or proposed to be divided into two
or more lots or other division of land for the purpose, whether immediate or future, for offer,
sale, lease, or development either on the installment plan or upon any and all other plans,
terms, and conditions.
(b) "Subdivision" includes:
(i) the division or development of land whether by deed, metes and bounds description, devise
and testacy, map, plat, or other recorded instrument, regardless of whether the division
includes all or a portion of a parcel or lot; and
(ii) except as provided in Subsection (70)(c), divisions of land for residential and nonresidential
uses, including land used or to be used for commercial, agricultural, and industrial purposes.
(c) "Subdivision" does not include:
(i) a bona fide division or partition of agricultural land for agricultural purposes;
(ii) an agreement recorded with the county recorder's office between owners of adjoining
properties adjusting the mutual boundary by a boundary line agreement in accordance with
Section 57-1-45 if:
(A) no new lot is created; and
(B) the adjustment does not violate applicable land use ordinances;
(iii) a recorded document, executed by the owner of record:
(A) revising the legal description of more than one contiguous parcel of property that is not
subdivided land into one legal description encompassing all such parcels of property; or
(B) joining a subdivided parcel of property to another parcel of property that has not been
subdivided, if the joinder does not violate applicable land use ordinances;
(iv) a bona fide division or partition of land in a county other than a first class county for the
purpose of siting, on one or more of the resulting separate parcels:
(A) an electrical transmission line or a substation;
(B) a natural gas pipeline or a regulation station; or
(C) an unmanned telecommunications, microwave, fiber optic, electrical, or other utility
service regeneration, transformation, retransmission, or amplification facility;
(v) an agreement between owners of adjoining subdivided properties adjusting the mutual lot
line boundary in accordance with Section 10-9a-603 if:
(A) no new dwelling lot or housing unit will result from the adjustment; and
(B) the adjustment will not violate any applicable land use ordinance;
(vi) a bona fide division or partition of land by deed or other instrument where the land use
authority expressly approves in writing the division in anticipation of further land use
approvals on the parcel or parcels;
(vii) a parcel boundary adjustment;
(viii) a lot line adjustment;
(ix) a road, street, or highway dedication plat; or
(x) a deed or easement for a road, street, or highway purpose.
(d) The joining of a subdivided parcel of property to another parcel of property that has not
been subdivided does not constitute a subdivision under this Subsection (70) as to the
unsubdivided parcel of property or subject the unsubdivided parcel to the county's subdivision
ordinance.
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(71) "Subdivision amendment" means an amendment to a recorded subdivision in accordance with
Section 17-27a-608 that:
(a) vacates all or a portion of the subdivision;
(b) alters the outside boundary of the subdivision;
(c) changes the number of lots within the subdivision;
(d) alters a public right-of-way, a public easement, or public infrastructure within the subdivision;
or
(e) alters a common area or other common amenity within the subdivision.
(72) "Suspect soil" means soil that has:
(a) a high susceptibility for volumetric change, typically clay rich, having more than a 3% swell
potential;
(b) bedrock units with high shrink or swell susceptibility; or
(c) gypsiferous silt and clay, gypsum, or bedrock units containing abundant gypsum commonly
associated with dissolution and collapse features.
(73) "Therapeutic school" means a residential group living facility:
(a) for four or more individuals who are not related to:
(i) the owner of the facility; or
(ii) the primary service provider of the facility;
(b) that serves students who have a history of failing to function:
(i) at home;
(ii) in a public school; or
(iii) in a nonresidential private school; and
(c) that offers:
(i) room and board; and
(ii) an academic education integrated with:
(A) specialized structure and supervision; or
(B) services or treatment related to a disability, an emotional development, a behavioral
development, a familial development, or a social development.
(74) "Transferable development right" means a right to develop and use land that originates by an
ordinance that authorizes a land owner in a designated sending zone to transfer land use rights
from a designated sending zone to a designated receiving zone.
(75) "Unincorporated" means the area outside of the incorporated area of a municipality.
(76) "Water interest" means any right to the beneficial use of water, including:
(a) each of the rights listed in Section 73-1-11; and
(b) an ownership interest in the right to the beneficial use of water represented by:
(i) a contract; or
(ii) a share in a water company, as defined in Section 73-3-3.5.
(77) "Zoning map" means a map, adopted as part of a land use ordinance, that depicts land use
zones, overlays, or districts.
Amended by Chapter 434, 2020 General Session
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Effective 5/9/2017
17-27a-308 Land use authority requirements -- Nature of land use decision.
(1) A land use authority shall apply the plain language of land use regulations.
(2) If a land use regulation does not plainly restrict a land use application, the land use authority
shall interpret and apply the land use regulation to favor the land use application.
(3) A land use decision of a land use authority is an administrative act, even if the land use
authority is the legislative body.
Enacted by Chapter 84, 2017 General Session
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Effective 5/14/2019
17-27a-508 Applicant's entitlement to land use application approval -- Application relating
to land in a high priority transportation corridor -- County's requirements and limitations -Vesting upon submission of development plan and schedule.
(1)
(a)
(i) An applicant who has submitted a complete land use application, including the payment of
all application fees, is entitled to substantive review of the application under the land use
regulations:
(A) in effect on the date that the application is complete; and
(B) applicable to the application or to the information shown on the submitted application.
(ii) An applicant is entitled to approval of a land use application if the application conforms
to the requirements of the applicable land use regulations, land use decisions, and
development standards in effect when the applicant submits a complete application and
pays all application fees, unless:
(A) the land use authority, on the record, formally finds that a compelling, countervailing public
interest would be jeopardized by approving the application and specifies the compelling,
countervailing public interest in writing; or
(B) in the manner provided by local ordinance and before the applicant submits the
application, the county formally initiates proceedings to amend the county's land use
regulations in a manner that would prohibit approval of the application as submitted.
(b) The county shall process an application without regard to proceedings the county initiated to
amend the county's ordinances as described in Subsection (1)(a)(ii)(B) if:
(i) 180 days have passed since the county initiated the proceedings; and
(ii) the proceedings have not resulted in an enactment that prohibits approval of the application
as submitted.
(c) A land use application is considered submitted and complete when the applicant provides the
application in a form that complies with the requirements of applicable ordinances and pays
all applicable fees.
(d) The continuing validity of an approval of a land use application is conditioned upon the
applicant proceeding after approval to implement the approval with reasonable diligence.
(e) A county may not impose on an applicant who has submitted a complete application a
requirement that is not expressed:
(i) in this chapter;
(ii) in a county ordinance; or
(iii) in a county specification for public improvements applicable to a subdivision or development
that is in effect on the date that the applicant submits an application.
(f) A county may not impose on a holder of an issued land use permit or a final, unexpired
subdivision plat a requirement that is not expressed:
(i) in a land use permit;
(ii) on the subdivision plat;
(iii) in a document on which the land use permit or subdivision plat is based;
(iv) in the written record evidencing approval of the land use permit or subdivision plat;
(v) in this chapter; or
(vi) in a county ordinance.
(g) Except as provided in Subsection (1)(h), a county may not withhold issuance of a certificate
of occupancy or acceptance of subdivision improvements because of an applicant's failure to
comply with a requirement that is not expressed:
358

Page 1

Utah Code

(i) in the building permit or subdivision plat, documents on which the building permit or
subdivision plat is based, or the written record evidencing approval of the building permit or
subdivision plat; or
(ii) in this chapter or the county's ordinances.
(h) A county may not unreasonably withhold issuance of a certificate of occupancy where an
applicant has met all requirements essential for the public health, public safety, and general
welfare of the occupants, in accordance with this chapter, unless:
(i) the applicant and the county have agreed in a written document to the withholding of a
certificate of occupancy; or
(ii) the applicant has not provided a financial assurance for required and uncompleted
landscaping or infrastructure improvements in accordance with an applicable ordinance that
the legislative body adopts under this chapter.
(2) A county is bound by the terms and standards of applicable land use regulations and shall
comply with mandatory provisions of those regulations.
(3) A county may not, as a condition of land use application approval, require a person filing a land
use application to obtain documentation regarding a school district's willingness, capacity, or
ability to serve the development proposed in the land use application.
(4) Upon a specified public agency's submission of a development plan and schedule as required
in Subsection 17-27a-305(8) that complies with the requirements of that subsection, the
specified public agency vests in the county's applicable land use maps, zoning map, hookup
fees, impact fees, other applicable development fees, and land use regulations in effect on the
date of submission.
(5)
(a) If sponsors of a referendum timely challenge a project in accordance with Subsection
20A-7-601(5)(a), the project's affected owner may rescind the project's land use approval by
delivering a written notice:
(i) to the local clerk as defined in Section 20A-7-101; and
(ii) no later than seven days after the day on which a petition for a referendum is determined
sufficient under Section 20A-7-607(5).
(b) Upon delivery of a written notice described in Subsection (5)(a) the following are rescinded
and are of no further force or effect:
(i) the relevant land use approval; and
(ii) any land use regulation enacted specifically in relation to the land use approval.
Amended by Chapter 384, 2019 General Session
Amended by Chapter 384, 2019 General Session, (Coordination Clause)
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Effective 5/14/2019
17-27a-707 Scope of review of factual matters on appeal -- Appeal authority requirements.
(1) A county may, by ordinance, designate the scope of review of factual matters for appeals of
land use authority decisions.
(2) If the county fails to designate a scope of review of factual matters, the appeal authority shall
review the matter de novo, without deference to the land use authority's determination of factual
matters.
(3) If the scope of review of factual matters is on the record, the appeal authority shall determine
whether the record on appeal includes substantial evidence for each essential finding of fact.
(4) The appeal authority shall:
(a) determine the correctness of the land use authority's interpretation and application of the plain
meaning of the land use regulations; and
(b) interpret and apply a land use regulation to favor a land use application unless the land use
regulation plainly restricts the land use application.
(5)
(a) An appeal authority's land use decision is a quasi-judicial act.
(b) A legislative body may act as an appeal authority unless both the legislative body and the
appealing party agree to allow a third party to act as the appeal authority.
(6) Only a decision in which a land use authority has applied a land use regulation to a particular
land use application, person, or parcel may be appealed to an appeal authority.
Amended by Chapter 384, 2019 General Session
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Effective 5/12/2020
17-27a-801 No district court review until administrative remedies exhausted -- Time for
filing -- Tolling of time -- Standards governing court review -- Record on review -- Staying of
decision.
(1) No person may challenge in district court a land use decision until that person has exhausted
the person's administrative remedies as provided in Part 7, Appeal Authority and Variances, if
applicable.
(2)
(a) A land use applicant or adversely affected party may file a petition for review of the decision
with the district court within 30 days after the decision is final.
(b)
(i) The time under Subsection (2)(a) to file a petition is tolled from the date a property owner
files a request for arbitration of a constitutional taking issue with the property rights
ombudsman under Section 13-43-204 until 30 days after:
(A) the arbitrator issues a final award; or
(B) the property rights ombudsman issues a written statement under Subsection 13-43-204(3)
(b) declining to arbitrate or to appoint an arbitrator.
(ii) A tolling under Subsection (2)(b)(i) operates only as to the specific constitutional taking issue
that is the subject of the request for arbitration filed with the property rights ombudsman by a
property owner.
(iii) A request for arbitration filed with the property rights ombudsman after the time under
Subsection (2)(a) to file a petition has expired does not affect the time to file a petition.
(3)
(a) A court shall:
(i) presume that a land use regulation properly enacted under the authority of this chapter is
valid; and
(ii) determine only whether:
(A) the land use regulation is expressly preempted by, or was enacted contrary to, state or
federal law; and
(B) it is reasonably debatable that the land use regulation is consistent with this chapter.
(b) A court shall:
(i) presume that a final decision of a land use authority or an appeal authority is valid; and
(ii) uphold the decision unless the decision is:
(A) arbitrary and capricious; or
(B) illegal.
(c)
(i) A decision is arbitrary and capricious if the decision is not supported by substantial evidence
in the record.
(ii) A decision is illegal if the decision is:
(A) based on an incorrect interpretation of a land use regulation; or
(B) contrary to law.
(d)
(i) A court may affirm or reverse the decision of a land use authority.
(ii) If the court reverses a denial of a land use application, the court shall remand the matter
to the land use authority with instructions to issue an approval consistent with the court's
decision.
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(4) The provisions of Subsection (2)(a) apply from the date on which the county takes final action
on a land use application, if the county conformed with the notice provisions of Part 2, Notice,
or for any person who had actual notice of the pending decision.
(5) If the county has complied with Section 17-27a-205, a challenge to the enactment of a land use
regulation or general plan may not be filed with the district court more than 30 days after the
enactment.
(6) A challenge to a land use decision is barred unless the challenge is filed within 30 days after
the land use decision is final.
(7)
(a) The land use authority or appeal authority, as the case may be, shall transmit to the reviewing
court the record of its proceedings, including its minutes, findings, orders and, if available, a
true and correct transcript of its proceedings.
(b) If the proceeding was recorded, a transcript of that recording is a true and correct transcript
for purposes of this Subsection (7).
(8)
(a)
(i) If there is a record, the district court's review is limited to the record provided by the land use
authority or appeal authority, as the case may be.
(ii) The court may not accept or consider any evidence outside the record of the land use
authority or appeal authority, as the case may be, unless that evidence was offered to the
land use authority or appeal authority, respectively, and the court determines that it was
improperly excluded.
(b) If there is no record, the court may call witnesses and take evidence.
(9)
(a) The filing of a petition does not stay the decision of the land use authority or appeal authority,
as the case may be.
(b)
(i) Before filing a petition under this section or a request for mediation or arbitration of a
constitutional taking issue under Section 13-43-204, a land use applicant may petition the
appeal authority to stay its decision.
(ii) Upon receipt of a petition to stay, the appeal authority may order its decision stayed pending
district court review if the appeal authority finds it to be in the best interest of the county.
(iii) After a petition is filed under this section or a request for mediation or arbitration of a
constitutional taking issue is filed under Section 13-43-204, the petitioner may seek an
injunction staying the appeal authority's decision.
(10) If the court determines that a party initiated or pursued a challenge to the decision on a land
use application in bad faith, the court may award attorney fees.
Amended by Chapter 434, 2020 General Session
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1-3-2: GENERAL DEFINITIONS:
Whenever the following words or terms are used in this code, they shall have
such meanings herein ascribed to them, unless the context makes such
meaning repugnant thereto:
AGENT: A person acting on behalf of another with authority conferred, either
expressly or by implication.
CODE: The county code of Summit County, Utah.
COUNTY: Summit County, Utah.
COUNTY COUNCIL: The Summit County council who exercises legislative
authority in the county.
COUNTY MANAGER: The chief executive officer of the county.
FEE: A sum of money charged by the county for the carrying on of a business,
profession or occupation or other activity subject to county regulation,
authorization or limitation.
LICENSE: The permission granted for the carrying on of a business, profession
or occupation.
NUISANCE: Anything offensive to the sensibilities of reasonable persons, or
any act or activity creating a hazard which threatens the health and welfare of
inhabitants of the county, or any activity which by its perpetuation can
reasonably be said to have a detrimental effect on the property of a person or
persons within the county.
OCCUPANT: As applied to a building or land, shall include any person who
occupies the whole or any part of such building or land whether alone or with
others.
OFFENSE: Any act forbidden by any provision of this code or the omission of
any act required by the provisions of this code.
OPERATOR: The person who is in charge of any operation, business or
profession.
OWNER: As applied to a building or land, shall include any part owner, joint
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owner, tenant in common, joint tenant or lessee of the whole or of a part of such
building or land.
PERSON: Any public or private corporation, firm, partnership, association,
organization, government or any other group acting as a unit, as well as a
natural person.
PERSONAL PROPERTY: Includes every description of money, goods, chattels,
effects, evidence of rights in action and all written instruments by which any
pecuniary obligation, right or title to property is created, acknowledged,
transferred, increased, defeated, discharged or diminished and every right or
interest therein.
RETAILER: Unless otherwise specifically defined, shall be understood to relate
to the sale of goods, merchandise, articles or things direct to the consumer.
RIGHT OF WAY: The privilege of the immediate use of the roadway or other
property.
STATE: The state of Utah.
STREET: Shall include alleys, lanes, courts, boulevards, public ways, public
squares, public places and sidewalks.
TENANT: As applied to a building or land, shall include any person who
occupies the whole or any part of such building or land, whether alone or with
others.
WHOLESALER: The terms "wholesaler" and "wholesale dealer" as used in this
code, unless otherwise specifically defined, shall be understood to relate to the
sale of goods, merchandise, articles or things to persons who purchase for the
purpose of resale.
WRITTEN, IN WRITING: May include printing and any other mode of
representing words and letters, but when the written signature of any person is
required by law on any official or public writing or bond, it shall be in the proper
handwriting of such person, or in case such person is unable to write, by such
person's proper mark. (Ord. 710, 12-17-2008, eff. 1-1-2009)

10-3-5: CONDITIONAL USE PERMIT:
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A. Applicability:
1. Conditional uses are those uses which are generally compatible with the
permitted uses in a zoning district, but which, because of their size, scale,
intensity of use, traffic generation, or other characteristics, require
individual review of their location, design and configuration and the
imposition of conditions in order to ensure the appropriateness of the use
at a particular location within a given zoning district.
2. Only those uses that are enumerated as conditional uses in a zoning
district (section 10-2-10 of this title) shall be authorized by the
commission.
3. Conditional uses may be established only upon approval of a conditional
use permit pursuant to this section.
B. Criteria For Approval: No conditional use permit shall be approved unless the
applicant demonstrates that:
1. The use is in accordance with the general plan;
2. The use conforms to all applicable provisions of this title, including, but not
limited to, any applicable provisions of this section and chapter 4 of this
title, the general plan, and state and federal regulations;
3. The use is not detrimental to public health, safety and welfare;
4. The use is appropriately located with respect to public facilities; and
5. The use is compatible with the existing neighborhood character and with
the character and purpose provision of the applicable zoning district, and
will not adversely affect surrounding land uses. (Ord. 708, 12-10-2008)
C. Special Standards For Conditional Uses: In addition to the standards
established in this section and in chapter 4 of this title for particular uses, all
conditional uses within a zoning district shall conform to the following
standards and criteria: (Ord. 818, 2-26-2014)
1. The commission may require the applicant or the owner of the property
subject to an application for development approval for a conditional use
permit to establish an escrow account, post a bond or provide other
financial security, in such form and365sum as the commission shall
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determine, with sufficient surety running to the county to offset any
extraordinary costs or expenses associated with the following: a)
construction of any highways, roads, water or sewer mains, drainage
facilities, or other public infrastructure; b) landscaping; c) compliance with
the requirements of this section, any applicable special requirements set
forth in this section and chapter 4 of this title, and the conditions attached
to the development permit; and d) any expense requirements set forth in
this section and chapter 4 of this title, and the conditions attached to the
development permit, including the provision of facilities or structures,
maintenance or construction work, or the execution or fulfillment of
conditions of a continuing nature.
2. The proposed development shall not cause a reduction in the adopted
level of service for any public facility.
3. Lighting shall not be directed or reflected upon adjoining land and shall
meet all other related requirements of section 10-4-21 of this title with
respect to exterior lighting.
4. The natural topography, soils, critical areas, watercourses and vegetation
shall be preserved and used, where possible, through careful location and
design of circulation ways, buildings and other structures, parking areas,
recreation areas, open space, utilities and drainage facilities.
5. All roads shall provide free movement for safe and efficient use within the
development. Local roads shall provide access to the site in a manner that
discourages unsafe and congested conditions, and which provides
convenient accessibility to parking areas, arterial and collector roads that
shall be free of backing movement from adjoining parking areas and free
from congestion and public safety problems.
6. Vehicular and pedestrian passageways shall be separated from public
rights of way. Where appropriate, a system of walkways and bicycle paths
connecting buildings, open spaces, recreation areas, public facilities, and
parking areas shall be provided and appropriately lighted for night use.
7. Buildings and other structures shall provide a human scale consistent with
adjacent development and appropriate to residential uses in the RR, HS,
MR, CC, SC, and NC zoning districts, and consistent with adjacent
conforming development in the zoning districts. The massing, scale and
architectural design shall be consistent with the design guidelines
established in section 10-4-19 of this title. (Ord. 708, 12-10-2008)
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8. The volume rate of postdevelopment runoff shall not exceed
predevelopment runoff. Runoff calculations shall be submitted with the
application for site plan approval and shall be based upon: a) the 25-year,
twenty four (24) hour design storm event; b) a fully developed contributing
drainage area; c) the specific location of the proposed development; d) the
proposed land use and use density or intensity; and e) the specific
location and amount of impervious surfaces, in square feet.
9. The site shall be landscaped in accordance with the requirements of
section 10-4-20 of this title. (Ord. 708, 12-10-2008; amd. Ord. 818, 2-262014)
D. Submission Requirements: An applicant shall submit a conditional use permit
application and pay the fee for the review thereof; the conditional use permit
shall contain enough information, in graphic and text form to adequately
describe the applicant's intentions with regard to site layout and compliance
with the general plan, this title, and any applicable development permit,
consent agreement or development agreement, including, but not limited to:
1. A detailed site plan, drawn to a scale, of not more than one inch equals
one hundred feet (1" = 100') that includes:
a. A vicinity map and north arrow;
b. The location and arrangement of all proposed uses, including the
building area;
c. The height and number of floors of all buildings, other than single-family
dwellings, both above and below or partially below the finished grade;
d. A cross section elevation plat depicting all buildings, structures,
monuments, and other significant natural and manmade features of the
proposed development;
e. Setbacks from the property lines for all structures;
f. The traffic and pedestrian circulation system, including the location and
width of all roads, driveways, entrances to parking areas, trails, and
pedestrian pathways;
g. Off road parking and loading areas and structures, and landscaping for
parking areas;
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h. Architectural elevations and features of typical proposed structures,
including lighting fixtures, signs and landscaping;
i. When the development is to be constructed in stages or units, a final
sequence of development schedule showing the order of construction of
such stages or units, and approximate completion date for the
construction of each stage or unit;
j. A final statement in tabular form which sets forth the following data,
when such data is applicable to a given development plan:
(1) The area of the parcel, including total acreage of roads or other
easements;
(2) Total number of dwelling units, by development phase or total
amount of square footage for nonresidential uses;
(3) Residential and/or nonresidential density and units per acre;
(4) Total floor area and floor area ratio for each type of use;
(5) Total area in open space and trails;
(6) Total area in development recreational open space; and
(7) Total number of off road parking and loading spaces.
E. Review Procedure:
1. The CDD or designated planning staff member shall review the conditional
use permit application and make preliminary findings as to whether the
application complies with the development approval criteria established in
this title and all applicable provisions of the general plan.
2. The CDD or designated planning staff member shall secure input
regarding the proposed development from all affected agencies and
service providers. Upon receiving such information, the CDD or
designated planning staff member shall prepare a report and make
findings and recommendations and shall schedule a public hearing before
the commission as soon thereafter as may be practicable.
3. The commission shall review the application and staff report. After
conducting a public hearing, the commission shall approve, approve with
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conditions, or deny the proposed conditional use permit. The commission
may impose conditions or requirements in addition to those prescribed in
this section and chapter 4 of this title in order to ensure that the proposed
use is compatible with other uses permitted in the applicable zoning
district and to mitigate or eliminate the adverse impacts of the proposed
use, as set forth in subsection D of this section.
F. Time Limit For Action:
1. An approval of a conditional use permit shall be valid for a period of time
not to exceed one (1) year from the date of such approval, but said
approval may be extended for a period not to exceed one (1) year by the
commission upon the property owner submitting to the commission
satisfactory evidence indicating that reasonable progress is being made to
provide project infrastructure and to complete construction. If a conditional
use permit is allowed to expire, the applicant or property owner will be
required to submit a new proposal for review and approval under the
development regulations in place at that time.
G. Mandatory Review Process:
1. Conditional use permits are subject to periodic reviews by the CDD or
designated planning staff member to assess if the conditions of approval
are being satisfied. If the original conditions associated with the
conditional use permit are not being satisfied, the commission may
commence the conditional use permit revocation process.
H. Establishment Of A Conditional Use Permit: Final approval of a conditional
use permit shall be in the form of a letter to the applicant specifically
identifying each condition together with the approved site plan and any other
accompanying documents determined to be relevant by the CDD or
designated planning staff member and stamped approved.
I. Amendments To Conditional Use Permits:
1. Minor Amendment: A "minor amendment" is defined as an amendment
that does not increase the square footage, density, or intensity of a
previously approved conditional use permit, which may be approved
administratively. A minor amendment may be commenced by filing a low
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impact permit application and paying the fee for the review thereof. Refer
to section 10-3-4 of this chapter for detailed submission requirements and
review process.
2. Major Amendment: A "major amendment" is defined as an amendment
that increases square footage, density, and/or intensity of a previously
approved conditional use permit. A major amendment may be
commenced by filing a conditional use permit application and paying the
fee for the review thereof. Refer to this title for detailed submission
requirements and review process.
J. Adult/Sex Oriented Facilities And Businesses1:
1. Findings; Zones Permitted As Conditional Use: The County Council finds
that the appropriate location for adult/sex oriented facilities and
businesses within the County is within concentrated areas of the County
where it can be better regulated by County officials and law enforcement,
and outside of residential or recreational (park) areas where the quality of
life will not be as greatly impacted. Within the unincorporated County,
adult/sex oriented facilities and businesses shall be allowed as specified
herein, and shall conform to the criteria mandated under this subsection
and title 3, chapter 5 of this Code, governing such activities. This title is
hereby amended to allow adult/sex oriented facilities and businesses as
outlined in section 10-2-10 of this title.
2. Conditional Use Permit Required: Adult/sex oriented facilities and
businesses must be approved in accordance with the provisions of this
subsection and title 3, chapter 5 of this Code. In all cases, a design and
site plan diagramming the premises shall be provided as part of the
application process. A public hearing shall be required in all cases prior to
the issuance of a conditional use permit. The applicant shall receive notice
of the public hearing. The procedures for issuance of conditional use
permits, as found in the appropriate Development Code, shall be followed
in all cases. A final decision by the County as to the issuance of a
conditional use permit for an adult/sex oriented facility or business shall be
made within ninety (90) days of receipt of a completed application by the
Department of Community Development, unless a delay is requested or
agreed upon by the applicant, or where the applicant is causing the delay
by not providing needed information. The CDD or designated planning
staff member shall communicate the final decision to the applicant.
3. Nonconforming Uses:
https://www.sterlingcodifiers.com/codebook/index.php?book_id=522
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a. Right To Continue: Adult/sex oriented facilities and businesses already
existing within the unincorporated area of the County shall have the
right to continue in their businesses without a conditional use permit.
However, all such businesses shall be subject to compliance with the
criteria, mandatory general conditions, and mandatory design of
premises conditions, as provided in this subsection and title 3, chapter 5
of this Code, within ninety (90) days of the adoption of the ordinance
codified herein. A time extension may be granted where the county
manager determines, on a case by case basis, that a hardship exists for
a business owner/operator.
b. Change Or Extension/Enlargement Of Use: Any nonconforming use
herein may not be materially changed, nor extended/enlarged unless it
comes into compliance with the then existing development code.
c. Cessation Of Use: If active and continuous operations are not carried
on in a nonconforming use during a continuous period of one year, the
building or land where such nonconforming use previously existed shall
thereafter be occupied and used only for a conforming use. Intent to
resume active operations shall not affect the foregoing.
4. Right Of Appeal: All appeals from denials by the planning commission or
county manager of conditional use permit applications shall be as
provided in this title, the eastern Summit County development code (as
applicable), and Utah Code Annotated section 17-27a-801, to the district
court within thirty (30) days of the planning commission/county manager's
final action.
5. Penalty: Violations of any of the provisions of this subsection J shall
subject the offender to the penalties as provided in this title, other
applicable state law, or where no penalty is otherwise provided, a fine of
not more than seven hundred fifty dollars ($750.00) and a ninety (90) day
jail sentence. (Ord. 708, 12-10-2008)

10-9-7: BURDEN OF PROOF:
The burden of proof shall, in all proceedings pursuant to this title, rest with the
proponent of an application for development approval. (Ord. 708, 12-10-2008)

10-9-10: DECISION MAKING AND ADMINISTRATIVE BODIES:
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A. County Council: The county council shall have the following powers and
duties:
1. To adopt the general plan, the general plan land use maps, and all
elements of the general plan;
2. To initiate amendments to the text and map of this title, the general plan,
and neighborhood planning area land use maps;
3. To hear, review and adopt amendments to the text of this title and zoning
map;
4. To approve, deny or to amend SPA/SPA plans and specific rezones;
5. To approve a consent agreement, exemption or vested rights
determination in accordance with the procedures specified herein;
6. In the case of a dispute pertaining to the boundary of a land use category
or zoning district, to render interpretations of the general plan land use
maps and zoning map, and/or disputes pertaining to lot lines, district
boundary lines, or questions arising from the administration of the zoning
ordinance use and bulk provisions;
7. To grant variances from all subdivision regulations which are based upon
a hardship, but which will not adversely affect the health, safety and
general welfare of the residents of the county; and
8. To take such other action that is not legislative in nature or provided for in
the optional plan of government for Summit County.
B. County Manager: The county manager shall have the following powers and
duties:
1. To approve, deny or amend all administrative permits and applications,
including subdivision plats and site plans;
2. To render determinations regarding the existence, expansion or
modification of nonconforming uses and exceptions from the provisions of
this title if an applicant asserts that said applicant has been deprived of, or
has been subject to, a taking of property without just compensation or
asserts other invalidity by the passage of this title;
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3. To take such other action that is executive in nature or provided for in the
optional plan of government for Summit County.
C. Planning Commission ("Commission"):
1. Planning District Established: There is hereby created a Snyderville Basin
planning district ("SBPD"), the boundaries of which are coterminous with
the area identified on the Snyderville Basin planning district boundary
map, on file in the community development department.
2. Planning Commission Established: There is hereby established a
Snyderville Basin planning district commission ("commission").
3. Powers And Duties: The commission shall have the following powers and
duties:
a. To prepare or cause to be prepared a general plan, zoning regulation or
subdivision regulation and to recommend the proposed general plan,
zoning regulation or subdivision regulation or element to the county
council;
b. To prepare or cause to be prepared amendments to such plan and land
use regulations thereof and to recommend the amendments to the
county council;
c. To review and make recommendations to the county council in regard to
amendments to the general plan, and neighborhood planning area land
use maps;
d. To initiate, hear, review and make recommendations to the county
council on applications for amendments to the text or map of this title;
e. To hear, review and recommend approval or disapproval of all
applications for subdivision, site plan, specific plan, conditional use,
development agreement, SPA and SPA plan or other procedures
identified in this title, in accordance with the rules and regulations
established by the county council, or to approve certain development
applications when specifically authorized by the county council;
f. To establish subcommittees, consisting of up to three (3) members of
the commission, to address specific issues of concern related to the
commission. Notice of time and place shall be given for subcommittee
meetings, and meeting minutes373shall be kept. Subcommittee terms will
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follow the terms for the commission.
Subcommittees shall report their findings and recommendations for
actions to the full commission. In the event action beyond the scope and
powers of the commission needs to be taken, or in the event a conflict
arises that cannot be resolved by the commission as a whole, the
matter may be referred to the county council or county manager by a
majority vote of the commission. The county council or county manager,
as the case may be, shall have final authority on all subcommittee
matters.
The following standing subcommittees have been identified:
(1) City-county subcommittee: This subcommittee meets with Park City
municipal staff, Park City planning commission and other staff to
coordinate on items of mutual concern.
(2) Development follow-through subcommittee: This subcommittee is
established to conduct annual and other reviews of all development
agreements and consent agreements within the county.
(3) The canyons SPA subcommittee: This subcommittee is available to
review items pertaining to the canyons SPA.
4. Qualifications For Membership: Members of the SBPD commission shall
be residents of the Snyderville Basin planning district of the county for one
year prior to appointment and shall remain a resident of the Snyderville
Basin planning district throughout their term.
5. Membership, Appointment, Terms, Removal, Vacancies And
Compensation:
a. The commission shall be composed of seven (7) members to be
appointed by the county council, no more than two (2) of which may be
residents of Park City Municipal Corporation. Any vacancy in the
membership of the commission shall be advertised by posting and
publication in a newspaper of general circulation and applications
accepted for a minimum of fourteen (14) days following such publication
and posting. In making appointments to and filling vacancies on the
commission, the county council shall assure diversity in the membership
of the commission to the extent reasonably practicable by considering
all relevant factors such as geographic diversity, occupational diversity,
socioeconomic factors, cultural influences, and other similar criteria.
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b. All members of the commission shall serve at the pleasure of the county
council and may be removed by county council.
c. Members may be compensated per diem, based upon meetings
actually attended, and reasonable and necessary expenses, as
determined by the county council.
d. All members shall serve a term of three (3) years, except that in the
case of the first commission appointed under the provisions of this
section, two (2) members shall be appointed for an initial term of one
year, two (2) members shall be appointed for an initial term of two (2)
years, and three (3) members shall be appointed for an initial term of
three (3) years. Any vacancy created during the term of a member of
the commission shall be filled for only the remainder of the unexpired
portion of that term. No member shall serve more than three (3)
consecutive terms, including any terms on the current commission or
portions of unexpired terms.
e. At an annual organizational meeting to be held in March, after the
appointment of any new commission members, the members of the
commission shall elect one of their members as chair and one as vice
chair. In the absence of the chair, the vice chair shall act as chair and
shall have all powers of the chair. If both the chair and vice chair are
absent or unable to preside over the meeting, the commission members
present shall appoint a temporary chair (pro tem chair) to preside. The
chair shall serve a term of one year. No member shall serve as chair for
more than two (2) consecutive one year terms. If the chair leaves the
commission during an appointed term, the vice chair shall succeed to
the office of chair for the remainder of the term. If the vice chair leaves
the commission or succeeds to the office of chair, the commission at its
next regular meeting shall hold an election to fill the vacancy of vice
chair.
f. The chair, or in the chair's absence the vice chair, shall administer oaths,
shall be in charge of all proceedings before the commission, and shall
take such action as shall be necessary to preserve order and the
integrity of all proceedings before the commission.
g. The CDD or designated planning staff member shall maintain
attendance records of the members. If any member of the commission
shall fail to attend three (3) regular meetings of the commission within
any consecutive three (3) month period, the CDD or designated
planning staff member shall immediately file a notification of such
375

https://www.sterlingcodifiers.com/codebook/index.php?book_id=522

13/66

7/9/2020

Sterling Codifiers, Inc.

nonattendance with the county manager. The county council may, by
appropriate action, terminate the appointment of such person and fill the
vacancy thereby created as soon as possible.
6. Recording Secretary: The CDD or designated planning staff member shall
appoint a recording secretary to serve the commission. The secretary
shall keep minutes of all proceedings of the commission, which minutes
shall be a summary of all proceedings before the commission, attested to
by a majority of the members of the commission voting. In addition, the
secretary shall maintain all records of commission meetings, hearings and
proceedings, the correspondence of the commission, and a mailing list of
persons registering to receive notices of meetings, agendas or minutes
and who have paid an annual fee set by the county council solely to cover
copying and mailing cost for receiving all notices and agendas.
7. Staff: The department of community development shall be the
professional staff of the commission.
8. Quorum And Necessary Vote: No meeting of the commission may be
called to order, nor may any business be transacted by the commission,
without a quorum consisting of at least four (4) members of the
commission being present. The chair shall be considered for purposes of
establishing a quorum and shall act as a voting member. All actions shall
require the concurring vote of a majority of the members of the
commission present at the meeting.
9. Meetings, Hearings And Procedure:
a. The commission shall establish a regular meeting schedule. Special
meetings may be requested by the county council, county manager, the
chair of the commission, a majority of the members of the commission,
the chair of the county council, or the CDD or designated planning staff
member.
b. If a matter is postponed due to lack of a quorum, the chair of the
commission shall continue the matter to the next commission meeting.
The CDD or designated planning staff member shall notify all members
of the date of the continued meeting and also shall notify all parties.
10. Joint Planning Required: In order to provide for coordination and a
means to adequately address matters that overlap planning district
boundaries, the county council is authorized to require joint planning
commission meetings for such matters. The CDD or designated planning
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staff member shall notify the county council of such matters and the
county council shall then determine whether joint planning sessions are
required. The purpose of joint planning meetings is to provide for
discussion among planning commission members of each planning district
within the county, public officials, developers and the public on various
issues related to the matter in question. Notice of such joint planning
sessions shall be for the purpose of discussion and education and are not
intended to result in any formal recommendation during the joint planning
session, although information presented at such session may be made
part of the record of subsequent proceedings of either district planning
commission related to the matter in question. Upon completion of the joint
planning session, each district planning commission shall take action or
make a recommendation on matters as required by the respective
development codes. At least one joint planning meeting should be held
annually to provide for discussion and coordination among planning
commission members of each planning district, the staff of the department
of community development, the county council, the county manager, and
members of the public regarding issues of countywide concern.
D. Department Of Community Development:
1. Duties Of Department: The department shall perform the planning
functions for the county and shall provide technical support and guidance
for action on all general plan, general plan land use maps, general plan
elements, amendments to this title, zoning map amendments, and on
applications for development approval, and shall perform such other
functions as may be requested by the county council, county manager, the
commission or authorized by this title.
2. Community Development Director ("CDD"):
a. Creation And Appointment: The CDD shall be the department head of
the department of community development and shall be selected by the
county manager.
b. Jurisdiction, Authority And Duties: In addition to the jurisdiction,
authority and duties which may be conferred upon the CDD by other
provisions of this title, the CDD shall have the following jurisdiction,
authority and duties:
(1) To serve as staff to the county council, county manager, commission
and the board of adjustment and to inform such bodies of all facts and
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information at the CDD's disposal.
(2) Whenever requested to do so by the county council or county
manager, with the assistance of other county departments, to conduct
or cause to be conducted surveys, investigations and studies, and to
prepare or cause to be prepared such reports, maps, photographs,
charts and exhibits as may be requested.
(3) To make administrative interpretations pertaining to the operation
and implementation of this title consistent with and in furtherance of
chapter 1, "Program For Resort And Mountain Development", of this
title.
E. Board Of Adjustment:
1. Appointment: The county manager with the advice and consent of the
county council shall appoint five (5) members to the board of adjustment
for three (3) year terms, or until the member's successor is appointed.
Members shall serve no more than three (3) consecutive terms.
2. Removal: The county manager may remove any member for intentional
misconduct or neglect of duty. Violation of county policies shall be
tantamount to misconduct hereunder, and failure to attend two (2)
consecutive board meetings shall be tantamount to neglect of duty
hereunder. The CDD or designated planning staff member shall
immediately file a notification of such nonattendance with the county
manager. The county manager may, by appropriate action, terminate the
appointment of such person and fill the vacancy thereby created as soon
as possible for the unexpired term.
3. Officers: The members shall annually select a chair and a vice chair for
one year terms.
4. Vacancies: Vacancies on the board occasioned by removals, resignations,
or otherwise, shall be filled for the unexpired term in the same manner as
the original appointments.
5. Powers And Duties: The board of adjustment shall hear and decide:
a. Variances from the terms of the zoning provisions established in chapter
2 of this title, said variances to be only granted pursuant to the
provisions of this title regarding variances.
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6. Issues BOA Does Not Have Authority To Consider: The board of
adjustment shall not have power, jurisdiction or authority to consider any
of the following:
a. Variances to the standards governing approval of subdivisions, site
plans, specially planned area plans, consent agreements, levels of
service, or conditional use permits;
b. Amendments to the general plan and any element or map thereof or
any provision or map of this title, including the permissible use of land
within any land use category or zoning district; or
c. Variances from the use provisions of the zoning regulations.
7. Staff: The community development department shall be and serve as the
professional staff for the board of adjustment.
8. Meetings:
a. The board shall meet monthly and conduct business in compliance with
the Utah open meetings act, including public notification of meeting
places, times, and agenda items.
b. Written minutes of each board meeting shall be prepared, preserved,
and made available for public inspection.
c. The attendance of three (3) or more members of the board shall
constitute a quorum. All official acts of the board shall be by majority
vote of those then present.
9. Qualifications For Membership: Members of the BOA shall be residents of
the county for one year prior to their appointment and shall remain
residents of the county throughout their terms. (Ord. 842, 7-15-2015)
This section has been affected by a recently passed ordinance, 901 APPEALS. Go to new ordinance.

10-9-22: APPEAL PROCEDURES:
A. Appeals of administrative, commission, board of adjustment, and county
council actions shall occur as follows in the appeals chart:
379
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Decision
Maker

Action

Form
Of
Appeal Appeal
To
Period

Appellate Comments
Body

CDD

Form
to the
CDD

10
County
calendar council
days

If the
appeal is
for a
decision
regarding a
building
permit, the
permit shall
be stayed
until action
is taken

Commission

Form
to the
CDD

10
County
calendar council
days

If the
appeal is
for a
decision
regarding a
CUP, the
CUP shall
be stayed
until action
is taken.
The county
council has
to schedule
the appeal
within 30
days from
the date of
the appeal

County
manager

Form
to the
CDD

10
County
calendar council
days
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County
manager

Amendments Court
to a road
filing
within a
subdivision,
including
road
vacations

30 days

District
court

In
accordance
with Utah
code, as
amended

County
manager

Enforcement
actions

Court
filing

30 days

District
court

In
accordance
with Utah
code, as
amended

County
council

Court
filing

30 days

District
court

In
accordance
with Utah
code, as
amended

Board of
adjustment

Court
filing

30 days

District
court

In
accordance
with Utah
code, as
amended

(Ord. 730, 12-2-2009)
B. An appeal of a county council action goes to district court. (Ord. 708, 12-102008)

Chapter 11
DEFINITIONS
10-11-1: TERMS DEFINED:
For the purpose of this title, certain numbers, abbreviations, terms, and words
shall be used, interpreted and defined as set forth in this chapter. Words not
381
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defined herein shall have a meaning consistent with "Webster's New Collegiate
Dictionary", latest edition. Unless the context clearly indicates to the contrary,
words used in the present tense include the future tense and words used in the
plural include the singular.
ABANDON OR ABANDONMENT: To leave, desert, or discontinue a use for a
period of at least six (6) months.
ACCESSORY: Refers to a minor use, or structure, or on premises sign which is
clearly subordinate to a principal use or structure which has been issued a
permit under this title.
ADDITION: Any walled or roofed expansion of a building connected to an
existing building by a common load bearing wall other than a firewall. Any
walled and roofed addition which is connected by a firewall or is separated by
independent perimeter load bearing walls in new construction.
ADJACENT: All properties immediately contiguous to a development site,
including those which are separated from the site only by a road or other right of
way or easement.
ADULT/SEX ORIENTED FACILITIES AND BUSINESSES: See definition in
section 3-5-2 of this code.
ADVERSE IMPACT: Any potential or actual effect (impact) that is or may be
harmful or injurious to human health, welfare, safety, or property, to biological
productivity, diversity, or stability or which unreasonably interferes with the
reasonable use of property. The term includes secondary and cumulative as
well as direct effects or impacts.
AGGRIEVED PERSON: The county, the county manager, the county council,
commission, the director; applicants; persons, businesses, corporations,
institutions, governments or other entities owning property or residing within one
thousand feet (1,000') of the exterior boundaries of a proposed development;
and any other person having standing to challenge a development permit
pursuant to Utah law.
AGRICULTURAL SALES AND SERVICE: An establishment engaged in sale
from the premises of feed, grain, fertilizers, pesticides and similar goods or in
the provision of agricultural services with incidental storage on lots other than
where the service is rendered. Typical uses include hay, feed and grain stores,
agriculture processing facilities, husbandry.
382
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AGRICULTURE: The tilling of soil, raising of crops, foraging, grazing, and
animals/fish for commercial agricultural purposes, and not including logging,
animal hospitals, recreational activity not normally associated with a farm/ranch,
or similar uses.
ALTER OR ALTERATION: To change, rearrange, enlarge, extend, or reduce
any structure or part thereof on the same site.
AMORTIZATION: A method of eliminating nonconforming uses by requiring the
termination of the nonconforming use after a specified period of time.
ANTENNA: Any system of wires, poles, rods, arms, reflecting discs or similar
devices of various sizes, materials and shapes, including, but not limited to,
solid or wire mesh dish, cone, spherical or bar configurations used for wireless
transmission. Types of antennas include, but are not limited to, the following:
Roof Mounted Antenna: An antenna mounted directly to the roof of a
building, mechanical penthouse or parapet enclosure wall which is on the
rooftop of a building.
Top Hat Antenna: Spatial array of antennas, generally located on a
freestanding structure, where the visible width of antennas and antenna
mounting structures are more than two feet (2') in width as viewed looking
directly at the structure.
Wall Mounted Antenna: Any antenna mounted directly to the fascia or
outside walls of a structure, existing parapet walls, penthouses, or
mechanical equipment rooms, with no portion of the antenna extending
above the roofline of such structures.
ANTENNA SUPPORT STRUCTURE: A structure, the principal purpose of which
is for location of antennas. Types of antenna support structures may include:
A. Lattice Tower: A multiple sided, open steel frame structure used to
support one or more antennas.
B. Monopole: A standing antenna support structure placed directly on the
ground to support one or more antennas.
383
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APPLICANT: The property owner, or authorized agent of the property owner
who files an application for development approval pursuant to this title.
APPLICATION FOR DEVELOPMENT APPROVAL OR APPLICATION: Any
written request completed in a manner prescribed in this title for approval or
issuance of a development permit, including, but not limited to, general plan or
development code amendments, subdivision plats, site plans, specifically
planned area plans, building and development permits, variances,
administrative relief and appeals, site plans, specific plans, and conditional use
permits.
AUTHORIZED AGENT: Any person with valid authority provided by the owner,
as evidenced by a notarized document authorizing the agent to represent the
owner, and acting on behalf of the owner of land seeking a development permit
approval.
AUTO IMPOUNDMENT YARD AND ASSOCIATED TOWING SERVICES: An
outdoor storage facility for impound of automobiles brought there by a towing
service.
AUTO RENTAL: Rental of automobiles and light trucks and vans, including
incidental parking and servicing of vehicles for rent or lease.
AUTO WRECKING YARD: The dismantling or wrecking of used motor vehicles
or trailers, or the storage, sale, or dumping of dismantled or wrecked vehicles or
their parts.
AUTOMATIC CONTROLLER: A mechanical or solid state timer, capable of
operating valve stations to set the days and length of time of a water
application.
AUTOMOTIVE REPAIR, SERVICE AND DETAILING: An establishment
primarily engaged in the repair of automobiles, noncommercial trucks,
motorcycles, motor homes, recreational vehicles, or boats, including the sale,
installation, and servicing of equipment and parts. Typical uses include muffler
shops, auto repair garages, tire sales and installation, wheel and brake shops,
body and fender shops, and similar repair and service activities, but excluding
dismantling or salvage.
AUTOMOTIVE SALES: An establishment primarily engaged in the sale or rental
of automobiles, noncommercial trucks, 384
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vehicles, or boats, including incidental storage, maintenance, and servicing.
Typical uses include new and used car dealerships, motorcycle dealerships,
and boat, trailer, or recreational vehicle dealerships.
AVAILABLE CAPACITY: A determination that the public facility or infrastructure
required to serve a development will be available within a reasonable period of
time following issuance of a development permit for a proposed development.
For purposes of this title, the capacity provided by a public facility shall be
considered "available" if such facility is in existence or is a planned capital
improvement.
BOA: The board of adjustment of Summit County, Utah.
BANKS AND FINANCIAL SERVICES: An establishment primarily engaged in
the provision of financial and banking services. Typical uses include banks,
savings and loan institutions, stock and bond broker's loan and lending
activities.
BAR: An establishment serving alcoholic beverages for consumption on the
premises. The term "bar" shall also include taverns, discotheques, nightclubs,
private liquor clubs, saloons and other similar uses.
BASE AREA LIFT: Any lift which persons ordinarily use without first using some
other lift.
BASEMENT: That portion of a building having its floor subgrade (below ground
level) on any side.
BED AND BREAKFAST INN: An owner occupied residence in which up to eight
(8) rooms are rented for overnight lodging to travelers, and where one or more
meals is provided to the guests only, the price of which may be included in the
room rate.
BERM: A manmade mound of earth contoured so as to form a mound above the
general elevation of the adjacent ground or surface and used to shield and
buffer various land uses.
BILLBOARD: A freestanding sign used, designed or intended to direct attention
to a business, product, or service that is not sold, offered, or existing on the
property on which the sign is located.
BOUNDARY LINE: A delineation that indicates or defines limits between
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differing areas.
BUBBLER: Water emission device that delivers water to the root zone by
"flooding" the planted area or that throws water a short distance, one foot (1') or
less, before water contacts the ground surface.
BUFFER: A unit of land, together with a specified type and amount of planting
thereon, and any structures which may be required between land uses to
eliminate or minimize conflicts between them.
BUILDING: Any structure used or intended for supporting or sheltering any use
or occupancy.
BUILDING, ACCESSORY: A building or structure which is subordinate to, and
the use of which is incidental to that of, the principal building, structure or use on
the same lot.
BUILDING AND MAINTENANCE SERVICES: An establishment primarily
engaged in the provision of maintenance and custodial services to firms or
dwelling units. Typical uses include exterminating services, disinfecting
services, janitorial services, landscape maintenance, or window cleaning
services.
BUILDING AREA: The portion of a lot which is within the envelope formed by
the required yards or setbacks, within which a structure can be located.
BUILDING FRONTAGE: That side of a building which faces and is parallel to or
most nearly parallel to a public or private road.
BUILDING HEIGHT: The maximum distance possible measured vertically from
grade at any point to the top of a flat or pitched roof or other portion of a
structure. (See definitions of Grade, Existing and Grade, Finished.)
BUILDING OFFICIAL: An employee of the county authorized to issue building
permits and certificates of occupancy and to assist in the administration of this
title.
BUILDING, PRINCIPAL: A building in which is conducted the principal use of
the lot on which it is situated, and the use of which must be consistent with the
permitted uses of the zone district in which it is located. In a residential zoning
district, any dwelling is deemed to be the principal building on the lot on which it
is situated.
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BUILDING SITE, BUILDING PAD: That part of a parcel of land designed to be
occupied by the principal building and any accessory buildings.
BULK: The size and shape of buildings, structures, and nonbuilding uses; and
the physical relationship of their exterior walls or construction or their location to
lot lines and other buildings or structures or other walls or construction of the
same building or structure; and all open spaces required in connection with a
building or structure.
BULK REGULATIONS: Regulations dealing with lot area, lot area per dwelling
unit, lot frontage, lot width, building height, required yards, courts, usable open
space, the ratio of aggregate gross floor area to the area of the lot, spacing
between buildings on a single lot, and the length of buildings in a row.
CAMP: An establishment used to provide indoor and outdoor activities
including, but not limited to, sports, arts and crafts, entertainment, recreation,
educational activities, swimming, fishing, horseback riding, and incidental food
service. When incidental to the camp use, camp facilities may be used to
provide meeting, recreation, or social facilities for a private association or group.
CAMPGROUND: An area to be used for transient occupancy by camping in
tents, camp trailers, travel trailers, motor homes, or similar movable or
temporary sleeping quarters of any kind.
CANOPY: A rooflike cover that is nonpermanent in nature and that projects from
the wall of a building for the purpose of shielding a doorway or window from the
elements.
CAPACITY: The maximum demand that can be accommodated by a public
facility without exceeding the adopted level of service.
CAPITAL IMPROVEMENT: An existing public facility with a life expectancy of
three (3) or more years, owned and/or operated by or on behalf of a public entity
or a private service provider.
CAPITAL IMPROVEMENT, PLANNED: A capital improvement which does not
presently exist, but which is included within a capital improvement program or
capital budget of a public entity or private service provider and to which funding
has been committed pursuant to a currently available revenue source.
CAPITAL IMPROVEMENTS PROGRAM: A plan, organized by category of
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public facilities, including those capital improvements and that portion of their
costs which are attributable to serving new development within designated
service areas or impact areas over a period of specified years. "Capital
improvements program" may refer either to the plan for a particular service area
or to the aggregation of capital improvements and the associated costs
programmed for all service areas for a particular category of public facilities.
CAR WASH: An establishment primarily engaged in the washing and cleaning
of passenger or recreational vehicles using automated equipment operated by
one or more attendants or self-service facilities using customer operated
equipment activated by a coin, token, card, or other similar means.
CEMETERY: The use or intended use of land for the burial of the dead,
including pets, and dedicated for cemetery purposes, including columbariums,
crematoriums, mausoleums, and mortuaries when operated in conjunction with
and within the boundaries of such cemetery.
CENTRAL WATER SYSTEM: A public or private water company formed to
serve development and which provides water treatment and distribution
facilities. Also referred to as a community water system.
CERTIFY: Whenever this title requires an agency or official to certify the
existence of fact or circumstance, such certification may be made in any
manner, oral or written, which provides reasonable assurance of the accuracy of
the certification.
CHANGE OF USE: Any use which differs from the previous use of a building or
land.
CHECK VALVE: A valve used in a pipeline that allows flow in only one direction.
CHILDCARE CENTER: Any place operated by a person, society, agency,
corporation, institution, or any other group that is licensed by the state wherein
are received nine (9) or more children under seventeen (17) years of age who
are not related to such person and whose parents or guardians are not
residents in the same house and with such person, society, agency, corporation,
or institution responsible for the control and care of children enrolled therein.
CHILDCARE CENTER, IN HOME: Providing childcare services within a
dwelling that is licensed by the state wherein are received nine (9) or more
children under seventeen (17) years of age who are not related to such person
and whose parents or guardians are not residents in the same house with such
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person responsible for the control and care of children enrolled therein.
CHILDCARE, FAMILY: A childcare facility operated by a party who resides at
the premises used for childcare services, which provides service for fewer than
nine (9) children.
CHILDCARE, IN HOME BABYSITTING: Providing childcare services within a
dwelling home for four (4) or less children.
CHURCH: An institution that persons regularly attend to participate in religious
services, meetings, and other related activities.
CLUSTER: A development design technique that concentrates buildings in
specific areas on a site to allow the remaining land to be used for recreation,
common open space, other open space and for preservation of environmentally
sensitive and critical areas.
COMMERCIAL KENNEL: Any premises, except where accessory to an
agricultural use, where five (5) or more dogs, over four (4) months of age are
boarded, trained, groomed, bred, and/or offered for sale for commercial use.
The selling of one litter of offspring per year, per premises, shall not be
construed as commercial.
COMMISSION: The Snyderville Basin planning commission, the appointment
and duties of which are provided for in section 17-27-204 et seq., of the Utah
code and section 10-9-10 of this title.
COMMITMENT OF SERVICE LETTER: An irrevocable, contractual commitment
in a letter form issued by a water supplier to a developer or customer, in
consideration for payment of the water supplier's impact and/or connection fees.
COMMON OWNERSHIP: Ownership by the same person, corporation, firm,
entity, partnership, or unincorporated association; or ownership by different
corporations, firms, partnerships, entities, or unincorporated associations, in
which a stock owner, partner, or associate, or a member of his family owns an
interest in each corporation, firm, partnership, entity, or unincorporated
association.
COMPATIBILITY: The ability to locate new land uses beside existing land uses
without causing adverse impacts.
CONCURRENCY: Requirement that applications for development permits
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demonstrate that adequate public facilities are available at prescribed levels of
service concurrent with the impact or occupancy of the development.
CONDOMINIUM: Any structure which has been submitted to condominium
ownership under the provisions of the Utah condominium ownership act,
whether for residential, nonresidential, and any other use.
CONFORMING SIGN: A sign that is existing as of June 17, 1996, which
complies with the standards set forth in this title.
CONSISTENT: An amendment to the Snyderville Basin development code, or to
a development permit, shall be deemed "consistent" with the general plan only if
the land uses, densities or intensities, and other aspects of development
permitted by such order or regulation are compatible with and further the
objectives and policies, set forth in the general plan and if it meets all other
criteria enumerated in the general plan and this title. The term "compatible with"
means that the code amendment or development permit is not in conflict with
the general plan. The term "furthers" means to take action in the direction of
realizing the goals, objectives and policies of the general plan.
CONSTRUCTION EQUIPMENT, STORAGE AND RENTAL: The storage of any
equipment used in construction outside the principal or accessory buildings on a
property and the temporary leasing of such equipment.
CONSTRUCTION MANAGEMENT OFFICE: A mobile home, travel trailer, truck
trailer, or other structure used as an office in conjunction with a construction
project.
CONSTRUCTION PLAN: The maps or drawings accompanying a final
subdivision plat or site plan and showing the specific location and design of
improvements to be installed in the subdivision in accordance with the
requirements of the county manager as a condition of the approval of the plat or
site plan.
CONSTRUCTION SALES, WHOLESALE: An establishment or place of
business primarily engaged in selling merchandise to retailers; to industrial,
commercial, institutional, or professional business users; to other wholesalers;
or acting as agents or brokers and buying merchandise for, or selling
merchandise to, such individuals or companies.
CONSTRUCTION SERVICES, CONTRACT: An establishment providing
services relating to the maintenance or repair of domestic dwellings, including
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plumbing/heating/air conditioning, painting, electrical services, masonry,
carpentry, roofing/sheet metal, concrete services, and well drilling.
COUNTY: Refers to Summit County, Utah.
COUNTY COUNCIL: The legislative body of Summit County, Utah.
COUNTY MANAGER: The chief executive officer of Summit County, Utah.
COVERAGE: The percentage of a development site devoted to impervious
surfaces.
CREST OF HILL: The highest point on a hill or slope as measured continuously
throughout the property. Any given property may have more than one hillcrest.
CRITICAL LANDS: For the purpose of this title, critical lands shall be deemed to
be the following:
A. Critical Slopes: Land areas having slopes of thirty percent (30%) or
greater.
B. Floodplains: All areas within a 100-year floodplain, as mapped for the
federal flood insurance program, or as calculated by a qualified engineer,
or where the prevailing or potential natural vegetation is riparian.
C. Wetlands: Areas identified as "jurisdictional wetlands" by the U.S. army
corps of engineers.
D. Avalanche Zones: Avalanche zones contain three (3) points: the point of
origin, the slide track, and the runout area. The development layout and
design shall avoid areas which may be adversely affected by avalanche
tracks. All known avalanche tracks are declared to be critical lands
because of the high probability that development in such hazardous areas
will result in property damage, damage to public utilities and roads serving
the development, and, possibly, injury or loss of life to occupants.
E. Geologic Hazards: Geologic hazards include any kind of slope instability
(landslides, rockfall, mudflows) or ground subsidence that may result from
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natural or manmade conditions and also any kind of seismic activity.
F. Ridgelines: Those areas identified on the ridgeline overlay zone map.
CULTURAL ACTIVITY: A facility providing nature exhibitions, libraries,
museums, art galleries, botanical gardens, historic sites or similar uses
displaying, preserving, and exhibiting objects, of community and cultural interest
in one or more of the arts and sciences.
CURRENTLY AVAILABLE REVENUE SOURCES: An existing source or amount
of revenue presently available to a public entity or private service provider that
may be allocated toward capital expenses and which has been budgeted for the
capital disbursements or debt service account applicable to a planned capital
improvement. The phrase "currently available revenue source" shall not refer to
a mere intent to increase the future level or amount of a revenue source, nor to
a revenue source which is contingent on ratification by a public referendum.
CYCLE TIME: The length of water application periods used with irrigation.
DEDICATION: The legal transference of land without sale by a property owner
to a public agency.
DEED RESTRICTION: A restraint on the use of land, usually set forth in the
deed, which runs with the land and is binding upon subsequent owners of the
property.
DENSITY: The number of dwelling units per acre with respect to residential land
uses.
DEPARTMENT: The Summit County department of community development.
DESIGNATED ROADWAYS: Interstate I-80, Highways 224, 248, and 40.
DETAILED MASTER PLAN: Any plan adopted by the county council that further
defines goals and objectives of the general plan, including neighborhood plan
area plans, and which identifies specific permitted uses in the area
encompassed by the detailed master plan.
DEVELOPABLE LANDS: Lands that do not contain critical lands and are
considered suitable for development.
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DEVELOPER: The owner or authorized agent of land proposed to be
subdivided or developed who is responsible for any undertaking that requires
review and/or approval pursuant to this title.
DEVELOPMENT AGREEMENT: An agreement between a developer or
property owners and the county pursuant to the provisions herein and as used
as an implementing device for a specially planned area zone district, referenced
therein as a SPA plan.
DEVELOPMENT OR DEVELOPMENT ACTIVITY: Any of the following activities
requiring a permit pursuant to this title:
A. Change in use.
B. Construction, clearing, filling, excavating, grading, paving, dredging,
mining, drilling or otherwise significantly disturbing the soil of a site.
C. Building, installing, enlarging, replacing or substantially restoring a
structure, impervious surface, or central water system and including the
long term storage of materials.
D. Erection of a sign.
E. Alteration of a historic property for which authorization is required under
this title.
F. Any activity increasing the need for parking or generating additional traffic.
G. Construction, elimination or alteration of a driveway onto a public road.
H. Demolition of existing structures.
DEVELOPMENT PERMIT: Any approved building permit; conditional use
permit; a specially planned area plan, final subdivision plat or other plat
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approval; final site plan; sign permit; or any other official action of the county or
any state or local government commission, board, agency, department or official
having the effect of permitting the development of land located within the
geographic area subject to the provisions of this title.
DIRECTIONAL SIGN: A sign which serves as a directional guide through or to
areas, events, buildings or structures and contains no advertising copy and is
less than two (2) square feet in area and not over four feet (4') in height.
DIRECTOR: The director of the Summit County department of community
development or authorized designee. The director can designate the planning
and zoning administrator when appropriate to fulfill the responsibilities
authorized in this title.
DRIP EMITTER: Drip irrigation fittings that deliver water slowly at the root zone
of the plant, usually measured in gallons per hour.
DUAL STREAM RECYCLING: A form of recycling collection where recyclables
are separated into two (2) different streams and collected separately, such as
fiber (paper/cardboard) in one stream and rigid containers (plastic, aluminum or
glass) in the other stream.
DWELLING UNIT: A building or portion thereof containing living facilities,
including provision for sleeping, eating, cooking, and sanitation, and is intended
for occupancy by a family and its guests, independent of other families. May
also be referred to as a dwelling.
DWELLING UNIT, ACCESSORY: A structure or a portion of a structure which is
used by the owner of the primary residency or primary tenant as a dwelling for
the private use of the property owner's relatives, domestic help, caretakers,
nursing staff, houseguest, or similar users. An accessory dwelling unit shall
contain cooking, sanitation, and sleeping facilities.
DWELLING UNIT, AGRICULTURAL EMPLOYEE: A one-family unit located on
an agricultural parcel/lot. The dwelling unit must be an accessory use to the
principal dwelling unit and agricultural operation of the property. An agricultural
employee dwelling unit shall contain cooking, sanitation, and sleeping facilities.
DWELLING UNIT, MULTI-FAMILY: A dwelling unit in a structure containing three
(3) or more dwelling units sharing common horizontal floors/ceilings, but not
including hotels and lodges.
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DWELLING UNIT, SINGLE-FAMILY ATTACHED: A dwelling unit in a structure
containing three (3) or more units sharing one or more vertical common walls
and no horizontal floors and ceilings, each of which is designed for and used as
a dwelling unit exclusively by one family and its guests. May also be referred to
as a townhouse.
DWELLING UNIT, SINGLE-FAMILY DETACHED: A detached principal building,
other than a mobile home, designed for and used as a dwelling unit exclusively
by one family and its guest. Only one of these dwelling units is permitted for
each lot of record when identified as a permitted or conditional use, unless
otherwise stated in this title. May be referred to as a single-family detached
dwelling unit.
DWELLING UNIT, TWO-FAMILY OR DUPLEX: A building containing two (2)
dwelling units and sharing a common vertical or horizontal wall or floor, and
designed for occupancy by two (2) families in separate units.
EMITTER: Drip irrigation fittings that deliver water slowly at the root zone of the
plant, usually measured in gallons per hour.
EQUIPMENT ENCLOSURE: A structure, shelter, cabinet or vault used to house
and protect the electronic equipment necessary for processing wireless
communication signals and other telecommunication equipment.
EXTERNAL BUFFER: A vegetated area along the exterior boundaries of a
development which is maintained as open space in order to eliminate or
minimize conflicts between such development and adjacent land uses.
FAMILY: A single individual, doing his/her own cooking and living upon the
premises as a separate housekeeping unit, or a collective body of persons
doing their own cooking and living together upon the premises as a separate
housekeeping unit in a domestic relationship based upon birth, marriage or
other domestic bond as distinguished from a group occupying a boarding
house, lodging house, club, fraternity or hotel.
FARM: An area of not less than five (5) contiguous acres which is used for
commercial agriculture.
FENCE: A manmade barrier of any material or combination of materials erected
to enclose or screen areas of land.
FINAL SITE PLAN: The map of a proposed development to be filed after
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approval by the county and any accompanying material as described in this title.
FINAL SUBDIVISION PLAT: The map of a subdivision to be recorded after
approval by the county and any accompanying material as described in this title.
FIREPLACE: A wood burning appliance intended to be used primarily for
aesthetic enjoyment and not as a space heater. An appliance is a fireplace if it is
in a model line that satisfies the requirements in subsection A, B or C of this
definition.
A. The model line includes a safety listing under recognized American or
Canadian safety standards, as documented by a permanent label from a
nationally recognized certification body affixed on each unit sold, and that
said safety listing only allows operation of the fireplace with doors fully
open. Operation with any required safety screen satisfies this requirement.
B. The model line has a safety listing that allows operation with doors closed,
has no user operated controls other than flue or outside air dampers that
can only be adjusted to either a fully closed or fully opened position, and
the requirements in either subsection B1 or B2 of this definition are
satisfied.
1. Appliances are sold with tempered glass panel doors only (either as
standard or optional equipment), or
2. The fire viewing area is equal to or greater than five hundred (500)
square inches.
C. 1. A model line that is clearly positioned in the marketplace as intended to
be used primarily for aesthetic enjoyment and not as a room heater, as
demonstrated by product literature (including owner's manuals),
advertising targeted at the trade or public (including web based
promotional materials) or training materials is presumptively a fireplace
model line.
2. The presumption in subsection C1 of this definition can be rebutted by
test data from an EPA approved test laboratory reviewed by an EPA
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approved third party certifier that were generated when operating the
appliance with the door(s) closed, and that demonstrate an average
stack gas carbon dioxide (CO2) concentration over the duration of the
test run equal to or less than 5.00 percent and a ratio of the average
stack gas CO2 to the average stack gas carbon monoxide (CO) equal to
or greater than fifteen to one (15:1). The stack gas average CO2 and
CO concentrations for the test run shall be determined in accordance
with the requirements in CSA B415.1-10 (IBR, see section 60.17),
clause 6.3, using a sampling interval no greater than one minute. The
average stack gas CO2 and CO concentrations for purposes of this
determination shall be the average of the stack gas concentrations from
all sampling intervals over the full test run.
FLOOD OR FLOODING: A general and temporary condition of partial or
complete inundation of normally dry land areas from:
A. The overflow of waters; or
B. The unusual and rapid accumulation or runoff of surface waters from any
source.
FLOOR AREA: The sum of the gross horizontal areas of the several stories of
the building measured from the exterior faces of the exterior walls or from the
centerline of party walls. Included shall be any basement floor, interior balconies
and mezzanines, elevator shafts, stairwells and enclosed porches. The floor
area of accessory uses and of accessory buildings on the same lot shall be
included.
FLOOR AREA RATIO: The ratio of the total floor area of all stories of all
buildings on a site to the total lot area.
FLOW RATE: The rate at which water flows through pipes and valves.
FLUTTERING DEVICE: An object which is moved by a force of manmade air or
the wind with quick wavering or flapping motions.
FOOT-CANDLE: The illumination shed by one candle on one square foot at a
distance of one foot (1').
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FRONTAGE ROAD: A street adjacent to a freeway, expressway, or arterial
street separated therefrom by a dividing strip and providing access to abutting
properties.
FUNERAL SERVICES: An establishment engaged in undertaking services such
as preparing the human dead for burial and arranging and managing funerals.
Typical uses include funeral home or mortuaries.
GAS AND FUEL, STORAGE AND SALES: Bulk storage tanks of flammable and
combustible liquids, compressed gases or liquefied petroleum gas (LP gas) for
business use, retail sale, wholesale, or wholesale distributing.
GASOLINE SERVICE STATION WITH CONVENIENCE STORE: A place where
gasoline, motor oil, lubricants, or other minor accessories are retailed directly to
the public on the premises in combination with the retailing of items typically
found in a convenience market or supermarket.
GENERAL PLAN: A comprehensive plan for development of the county
pursuant to the Utah code, as amended, and including any part of such plan
separately adopted and any amendment to such plan, or parts thereof.
GOLF COURSE: A tract of land laid out for at least nine (9) holes for playing the
game of golf and improved with trees, greens, fairways, and hazards and that
may include a clubhouse and shelter.
GRADE, EXISTING: The grade of the surface of the land prior to any
development activity or any other manmade disturbance or grading.
GRADE, FINISHED: The finished or resulting grade where earth meets the
structure after completion of the proposed development activity.
GRADING PLAN: A plan drawing showing finished grades, spot elevations as
necessary, and existing and new contours with the developed landscape area.
GROUP HOME: A dwelling shared by four (4) or more persons, including
resident staff, who live together as a single housekeeping unit and in a long
term, familylike environment in which staff persons provide care, education, and
participation in community activities for the residents with the primary goal of
enabling the resident to live as independently as possible. As used herein, the
term "handicapped" shall mean having: a) a physical or mental impairment that
substantially limits one or more of such person's major life activities so that such
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person is incapable of living independently; b) a record of having such
impairment; or c) being regarded as having such an impairment. The term
"handicapped" shall not include current illegal use of or addiction to a controlled
substance, nor shall it include any person whose residency in the home would
constitute a direct threat to the health and safety of other individuals. The term
"group home" shall not include residential facilities for the handicapped,
residential facilities for the elderly, alcoholism or drug treatment centers, work
release facilities for convicts or ex-convicts, or other housing facilities serving as
an alternative to incarceration.
HEALTHCARE FACILITY: Home health agencies, hospices, nursing care
facilities, residential healthcare facilities, birthing centers, ambulatory surgical
facilities, small healthcare facilities, facilities owned or operated by health
maintenance organizations, and any other healthcare facility as defined by the
Utah health care facility licensure and inspection act, Utah code section 26-1-2.
Healthcare facility does not include the offices of private physicians or dentists,
whether for individual or group practice.
HEIGHT: The maximum height to any point of a structure above grade (see
definitions of Grade, Existing and Grade, Finished).
HEIGHT OF SIGN: For a freestanding sign, means the vertical distance
measured from grade to the highest point of the sign or sign structure; and for a
building sign, the vertical distance measured from grade to the highest point of
the sign or sign structure.
HIGH WATER MARK: The mark on water bodies that is found by examining the
bed and banks and ascertaining where the presence of waters are so common
and usual, and so long continued in ordinary years, as to mark upon the soil a
character distinct from that of the abutting upland.
HOME BASED BUSINESSES, CLASS 1: A commercial or light industrial use
which is clearly incidental and secondary to use of the premises as a dwelling
and which is carried on wholly or in part within a main building or accessory
building by a member of the family who resides on the premises.
HOME BASED BUSINESSES, CLASS 2: A commercial or light industrial use of
a scale greater than home based businesses, class 1 due to factors such as
intensity of use or clients coming to the residence, but which is still secondary to
the residential use.
HOMEOWNERS' ASSOCIATION: An association or organization, whether or
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not incorporated, which operates under and pursuant to recorded covenants for
maintenance and ownership agreements through which each owner of a portion
of a subdivision, be it a lot, property or any other interest, is automatically a
member as a condition of ownership, and each such member is subject to
charge or assessment for a prorated share of expenses of the association which
may become a lien against the lot, property or other interest of the member.
HORSE BOARDING, COMMERCIAL: An establishment for boarding, breeding
or raising of horses not owned by the occupants of the premises, or rental of
horses for riding by other than the occupants of the premises or their nonpaying
guests. Typical uses include boarding stables or public stables, and other
buildings or lands where animals are kept for remuneration, hire, sale, boarding,
riding or show.
HORSE BOARDING, PRIVATE: A building incidental to an existing principal
residential use that shelters animals for the exclusive use of the occupants of
the premises.
HORSE STABLES AND RIDING ACADEMY: An establishment for boarding,
breeding or raising of horses not owned by the occupants that includes rental of
horses and includes a training program and riding lessons.
HOSPITAL: An establishment providing primary health services and medical or
surgical care to persons, primarily inpatients, suffering from illness, disease,
injury, deformity, and other abnormal physical or mental conditions and
including, as an integral part of the institution, related facilities, such as
laboratories, emergency treatment facilities, diagnostic services, outpatient
facilities, training facilities, medical offices, or staff residences.
HOTEL, MOTEL OR INN: An establishment containing sleeping rooms for the
temporary occupancy of guests. Accessory facilities may include a lobby,
meeting rooms, recreation facilities, group dining facilities and/or other facilities
or activities customarily associated with hotels, but not including lockouts or
boarding houses. Motels are generally an establishment containing guestrooms
or dwelling units, some or all of which have a separate entrance leading directly
from the outside of the building with garage or parking space located on the lot
and designed, used, or intended wholly or in part for the accommodation of
automobile transients. Motel includes motor courts, motor lodges and tourist
courts, but not mobile home parks or travel trailer parks.
HOTEL ROOM: A unit consisting of one room, without a kitchen, intended for
temporary living and sleeping purposes and including a separate, exclusive
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bathroom.
HOTEL SUITE: Two (2) or more interconnected hotel rooms with a single
corridor or exterior access. May include a kitchenette.
IMPACT AREA: The area within which a proposed development is presumed to
create a demand for public facilities and which area, therefore, will be evaluated
to determine whether the capacity of public facilities is adequate to
accommodate the demand created by existing development, committed
development and the proposed development pursuant to this title. The impact
areas for specific public facilities are as follows:
A. Water Facilities: The official service area of the central water system or
other entity providing water to the proposed development, as defined by
the Utah department of environmental quality, Utah public service
commission, or other official documentation.
B. Sanitary Sewer Facilities: The service area of the Snyderville Basin sewer
improvement district.
C. Road Facilities:
1. Arterial Roads: Countywide (overall) and by impacted roadway
segments as determined in the traffic impact analysis submitted by the
applicant and approved by the county.
2. Collector Roads And Local Roads: The area, including roads and
intersections, within which a proposed development generates traffic of
at least ten (10) trips per day or, if the proposed development generates
traffic of less than ten (10) trips per day, the area extending to the first
road segment or segments on the major roadway network in each
direction from the exterior boundaries of the proposed development on
which traffic generated by the proposed development is expected to
occur.
3. Fire Protection: The service area of the Park City fire service district.
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4. Schools: The service area of the Park City school district.
5. Recreation: The service area of the Snyderville Basin special recreation
district.
IMPACT FEE: The fee, connection fee, user fee or other fee or charge imposed
by the county or other service provider, to defray the pro rata share of capital
costs for public facilities needed to serve a proposed development. For
purposes of this title the "system capacity fee" charged by the Snyderville Basin
water reclamation district shall be considered an impact fee.
IMPERVIOUS SURFACES: Includes all buildings or structures measured at
their greatest extent and so as to include areas overhung by eaves, balconies,
decks and other projecting features of the structure; also all paved or otherwise
hard surfaced areas such as roads, curbs and gutters, walks, parking lots and
loading areas, and asphalt or concrete aprons for solid waste containers, signs
or outdoor mechanical equipment.
IMPROVEMENT AGREEMENT: A contract entered into by the applicant and the
county by which the applicant promises to complete the required public
improvements within the area of a proposed subdivision or site plan or other
project subject to a development permit or order within a specified time period
following final subdivision plat, site plan approval.
INCENTIVE DENSITY: Density that exceeds base density.
INDOOR ENTERTAINMENT: An establishment providing entertainment or
recreational activities within an enclosed building, including motion picture
theaters, live theaters, roller skating, bowling, planetaria, ice skating and similar
uses.
INFILTRATION RATE: The rate of water entry into the soil expressed as a depth
of water per unit of time.
IRRIGATION: The intentional application of water to the soil, usually for the
purposes of sustained plant growth and/or optimized production.
IRRIGATION DESIGNER: A person who has been certified by the Irrigation
Association to prepare irrigation systems, and/or a landscape architect.
IRRIGATION PLAN: A plan showing the402components of the irrigation system
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with water meter size, backflow prevention, precipitation rates, flow rate, and
operating pressure for each irrigation circuit, and identification of all irrigation
equipment.
IRRIGATION SCHEDULE: The procedure of establishing and implementing the
time and amount of irrigation water to apply.
IRRIGATION SYSTEM: Physical components and management used to apply
irrigation water by an irrigation method.
LANDSCAPE: Plantings of living plants.
LANDSCAPE ARCHITECT: A person who holds a certificate to practice
landscape architecture in the state of Utah.
LANDSCAPE AREA: The area designated on the landscape plan which is not
covered with impervious surfaces or structures.
LANDSCAPE DESIGNER: A person who has been certified by the Utah
Nursery And Landscape Association to prepare landscape plans.
LAUNDROMAT: An establishment within which clothes washing and drying
machines, and clothes dry cleaning machines, either coin operated or attendant
operated, are provided on a rental basis for use by individuals doing their own
laundry and dry cleaning. Laundromat does not include outdoor drying facilities.
LEGISLATIVE ACTION: A general plan, zoning ordinance, or any other
ordinance establishing or amending the general plan or this title.
LEVEL OF SERVICE: An indicator of the extent or degree of service provided
by, or proposed to be provided by, a facility based upon and related to the
operational characteristics of the facility. Level of service indicates the capacity
per unit of demand for each public facility.
LEVEL OF SERVICE, ADOPTED: The level of service (LOS) policies adopted in
the general plan and this title, as the same may be amended from time to time,
which is incorporated by reference as if set forth in its entirety herein.
LIFT LINE: The geographic area necessary for the operation of a passenger lift.
LIFT TERMINAL: A structure which houses passenger lift mechanics and/or
passenger lift operators, or the area in which persons load or unload a
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passenger lift.
LIFT TOWER: A tower necessary to support a passenger lift.
LIMIT OF DISTURBANCE AREA: The designated area in which all construction
activity shall be maintained.
LOADING AND UNLOADING SPACES: A permanently maintained space on
the same lot as the principal building with access to a road and not less than ten
feet (10') in width, twenty feet (20') in length, and fourteen feet (14') in height.
LOCKOUT UNIT: An area of a dwelling with separate exterior access and toilet
facilities, but no kitchen.
LOGGING CAMP: An establishment engaged in cutting down trees for
commercial purposes, including transportation to a sawmill. A "logging camp"
does not include cutting or alteration of trees incidental to construction activities.
LOT: A parcel or unit of land described by metes and bounds and held or
intended to be held in separate lease or ownership, or shown as a lot or parcel
on a recorded subdivision, or shown on a plat used in the lease or sale or offer
of lease or sale of land resulting from the division of a larger lot, parcel, or tract
into two (2) or more smaller lots or units.
LOT AREA: The area of a horizontal plane within the lot lines of a lot.
LOT, CORNER: A lot which has an interior angle of one hundred thirty five
degrees (135°) or less at the intersection of two (2) road lines. A lot abutting
upon a curved road is considered a corner lot if the tangents to the curve at the
points of intersection of the side lot lines intersect at an interior angle of one
hundred thirty five degrees (135°) or less.
LOT COVERAGE: The percentage of the area of a lot which is occupied by all
buildings, and other covered structures and impervious surfaces.
LOT DEPTH: For lots having front and rear lot lines which are parallel, the
shortest horizontal distance between such lines; for lots having front and rear lot
lines which are not parallel, the shortest horizontal distance between the
midpoint of the front lot line and the midpoint of the rear lot line; and for
triangular shaped lots, the shortest horizontal distance between the front lot line
and a line within the lot parallel to and at a maximum distance from the front lot
line, having a length of not less than ten feet (10').
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LOT, INTERIOR: A lot other than a corner lot.
LOT LINE: Any line defining the boundaries of a lot.
LOT LINE, FRONT: The boundary of a lot which separates the lot from a road,
whether public or private, or located adjacent to the principal means of access.
LOT LINE, REAR: The boundary of a lot which is most distant from, and is most
nearly parallel to, the front lot line; except that in the absence of a rear lot line as
is the case of the triangular shaped lot, the rear lot line may be considered as a
line within the lot, parallel to and at a maximum distance from the front lot line,
having a length of not less than ten feet (10').
LOT LINE, SIDE: The boundary of a lot which is not a front lot line or a rear lot
line.
LOT OF RECORD (LAWFULLY CREATED LOT): Any parcel of real property
(lot) identified on a subdivision plat approved by Summit County and recorded in
the office of the Summit County recorder is a lot of record. Any parcel/lot
described in a deed, sales contract, or survey that was recorded in the office of
the Summit County recorder before August 1, 1977, is a lot of record. Any
parcel/lot described in a deed, sales contract, or survey that was recorded in the
office of the Summit County recorder between August 1, 1977, and January 14,
1993, which complied with the zoning requirements in effect at that time of its
creation is a lot of record. There are parcels/lots within Snyderville Basin that,
while their existence may be recorded in the office of the Summit County
recorder, were not lawfully created in accordance with the laws of Summit
County as described herein. Summit County will not issue a building permit for
such parcels/lots. A lot of record is entitled to one single-family residential
dwelling unit that may be approved for development through the low impact
permit process. All lots of record shall be determined by official action of the
director who is delegated authority to make lot of record determinations on
behalf of the county.
LOT, THROUGH: A lot having a pair of opposite lot lines abutting two (2) roads,
and which is not a corner lot. On such lot, both lot lines abutting such roads are
front lot lines, except that where a nonaccess easement has been established
on such a lot, the front lot line shall be considered as that lot line most distant
from the lot line containing the nonaccess easement.
LOT WIDTH: For rectangular lots, lots having side lot lines not parallel, and lots
405
https://www.sterlingcodifiers.com/codebook/index.php?book_id=522

43/66

7/9/2020

Sterling Codifiers, Inc.

on the outside of the curve of a road, the distance between side lot lines
measured at the required minimum front yard line on a line parallel to the road
or street chord; and for lots on the inside of the curve of a road, the distance
between side lot lines measured at the required minimum front yard line on a
line parallel to the road.
LOW IMPACT PERMIT: A development permit which authorizes uses and
activities that are considered to have little or no impact on public health, safety
and general welfare.
LUMBERYARD: An establishment which contains facilities for the sawing,
loading or storage of lumber or timber, but not including industrial milling or
planting operations.
MAJOR DEVELOPMENT REVIEW: The procedure that shall be used by
Summit County for the purpose of considering all applications for development
of residential densities that exceed ten (10) lots and all new development in the
town center and resort center zones.
MAJOR ROADS: Refers to Interstate 80 and its frontage roads, and to U.S.
Highway 40, and to State Highways 224 and 248.
MANUFACTURING, CUSTOM: An establishment primarily engaged in the on
site production of goods by hand manufacturing which involves only the use of
hand tools or domestic mechanical equipment not exceeding two (2)
horsepower or a single kiln not exceeding eight (8) kilowatts, and the incidental
direct sale to customers of only those goods produced on site. Typical uses
include ceramic studios, candlemaking shops or custom jewelry manufacturing.
MANUFACTURING, HEAVY: The converting of raw or partially processed
materials into a product used for further processing or distribution. Examples of
heavy manufacturing include lumber and paper mills, sewage treatment plants,
stone, clay, glass product manufacturing, asphalt and concrete batch plants,
and similar operations. These uses may be conducted partially or wholly
outdoors and usually create noxious byproducts such as dust, fumes,
hazardous waste products, noise, vibration, and glare.
MANUFACTURING, LIGHT: An establishment engaged in the manufacture,
predominantly from previously prepared materials, of finished products or parts,
including processing, fabrication, assembly, treatment, and packaging of such
products, and incidental storage, sales, and distribution of such products, but
excluding basic industrial processing.
406
https://www.sterlingcodifiers.com/codebook/index.php?book_id=522

44/66

7/9/2020

Sterling Codifiers, Inc.

MASONRY HEATER: A factory built or site built wood burning device in which
the heat from intermittent fires burned rapidly in the firebox is stored in the
refractory mass for slow release to building spaces. Masonry heaters are site
built (using local materials or a combination of local materials and manufactured
components) or site assembled (using factory built components), solid fuel
burning heating appliances constructed mainly of refractory materials (e.g.,
masonry materials or soapstone). They typically have an interior construction
consisting of a firebox and heat exchange channels built from refractory
components, through which flue gases are routed.
MEDICAL EQUIPMENT SUPPLY (MEDICAL SUPPORT FACILITY): Uses and
facilities such as, but not limited to, on site medical waste storage and disposal;
warehousing and storage of medical related equipment and supplies; and other
facilities commonly associated with medical institutions.
MERCHANDISE: The commodities, goods, or items which are bought or sold in
business.
MINING, RESOURCE EXTRACTION: An establishment engaged in activities
conducted below the surface of the land for the exploration of, development of,
or extraction of a mineral deposit, including, but not limited to, the surface
effects of underground and in situ mining, on site transportation, concentrating,
milling, evaporation, and other primary processing. Does not include strip
mining.
MINOR DEVELOPMENT REVIEW: The procedure that shall be used by
Summit County for the purpose of reviewing all applications for development of
residential densities of up to but not to exceed one unit per five (5) acres.
Approval, as specifically described in chapter 3 of this title shall not constitute a
minor development permit.
MOBILE FOOD BUSINESS: A business that serves food or beverages from a
self-contained unit either motorized or in a trailer on wheels, and conducts all or
part of its operations on premises other than its own and is readily movable,
without disassembling, for transport to another location. The sale of items such
as T-shirts and hats is allowed from a mobile food business, but must be
secondary and clearly subordinate to the sale of food or beverages. The term
"mobile food business" shall not include vending carts, mobile ice cream
vendors or commercial services, such as pet grooming, auto detailing, gaming,
retail sales, and other uses that supply the personal needs of customers.
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MOBILE FOOD COURT: A parcel of land where two (2) or more mobile food
businesses congregate to offer food or beverages for sale to the public. Any
cluster of more than one mobile food business located on the same parcel of
land shall be considered a mobile food court.
MODEL HOME: A dwelling unit used initially for display purposes which typifies
the type of units that will be constructed in the subdivision.
MODULAR HOME: A dwelling unit constructed in accordance with the
standards set forth in the International Building Code and composed of
components substantially assembled in a manufacturing plant and transported
to the building site for final assembly on a permanent foundation. A modular
home may consist of two (2) sections transported to the site in a manner similar
to a mobile home, or on a series of panels or room sections transported on a
truck and erected or joined together on the site, except that the modular home
meets the International Building Code.
MULCH: Any material such as bark, wood chips, or other materials left loose
and applied to the soil.
NONCONFORMING SIGN, LAWFULLY CREATED: A sign that is legally
existing or approved on or before June 17, 1996, which does not comply with
the applicable standards set forth in this title.
NONCONFORMING USE, LAWFULLY CREATED: A use of land that:
A. Legally existed before its current zoning district or land use category
designation; and
B. Has been maintained continuously since the time the applicable
regulations governing the land changed; and
C. Because of subsequent changes, does not now conform to this title or to
the general plan provisions that now govern use and development of the
land.
NONPOINT SOURCE: Generalized discharge of waste which cannot be located
as to a specific source into a water body.
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NURSERY, RETAIL: A place in which plants are raised for horticultural purposes
and transplanting or direct retail sale to individuals.
NURSERY, WHOLESALE: A place in which plants are raised for experimental
purposes, for transplanting, or for sale to wholesalers. Includes tree farms and
commercial greenhouses. Does not include direct retail sales to individuals.
NURSING HOME: An establishment described also as a "rest home", or
"convalescent home", other than a hospital, in which persons are lodged and
furnished with care rather than diagnoses and treatment.
OFF SITE: Any premises not located within the area of the property to be
subdivided or developed, whether or not in the common ownership of the
applicant for subdivision or development approval.
OFFICES, GENERAL: A room or a suite of rooms or portion of a building used
for the practice of a profession or for the conduct of a business that involves the
accessory sale of goods from the premises. If the goods or merchandise are
sold for delivery on or from the premises, and constitutes a portion greater than
twenty percent (20%) of the gross revenue from the office, then the premises
shall be considered a store.
OFFICES, INTENSIVE: A business offering executive, administrative,
professional or clerical services with a high level of client interaction and traffic
generated; and/or a business which employs five (5) or more persons per one
thousand (1,000) square feet of net leasable office space.
OFFICES, MEDICAL AND DENTAL: A building used exclusively by physicians,
dentists, and similar personnel for the treatment and examination of patients
solely on an outpatient basis, provided that no overnight patients shall be kept
on the premises.
OFFICES, MODERATE: A business offering executive, administrative,
professional or clerical services with a moderate level of client interaction and
traffic generated.
OPEN RECREATION: An area used primarily for recreational activities
occurring in an outdoor, unenclosed area, including fairgrounds, minigolf, driving
ranges, and similar uses.
OPEN SPACE: Means and refers to any land or area that is unimproved and set
aside, dedicated, designated, or reserved for public or private use and does not
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contain development or any use requiring a development permit.
OUTSIDE DISPLAY OF MERCHANDISE: The keeping of goods, merchandise
or vehicles in an uncovered area measuring less than five hundred (500) square
feet, for a period of less than twenty four (24) hours, for purposes of sale.
OVERHEAD LINES: All bare or insulated electrical conductors and other utility
collection and transmission infrastructure installed above the ground, typically
on poles.
PCFD: Park City fire service district.
psi: Pounds per square inch.
PARK AND RIDE: A hard surfaced area, including the driving area, other than a
road or public right of way, located adjacent to an arterial or collector road, to be
used primarily for commuters and other public to park and transfer to a public
transport system, carpool, or other mode of transportation.
PARKING LOT: An unenclosed area, other than a road or right of way, devoted
to parking spaces for four (4) or more motor vehicles.
PARKING LOT, COMMERCIAL: A parking lot used for the parking of
automobiles for compensation.
PARKING SPACE: An area maintained for the parking or storage of a motor
vehicle, which is graded for proper drainage and is hard surfaced or porous
paved.
PARKING STRUCTURE: An enclosed structure designed and intended for
parking or storage of more than four (4) vehicles.
PARKS: A park and recreation area under the management and control of a
public agency and open to the public, or under the management and control of a
neighborhood or commercial owners' association that may or may not be open
to the public.
PASSENGER LIFT: A mechanical device used to transport persons, including,
but not limited to, the devices described in section 72-11-210 of the Utah code,
as amended.
PEDESTRIAN ORIENTED SIGN: A permanent, nonilluminated sign with an
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area less than two (2) square feet on any one side, and not over six feet (6')
above ground level.
PERSON: Any individual or group of individuals, or any corporation, general or
limited partnership, joint venture, unincorporated association, or governmental
or quasi-governmental entity.
PERSONAL IMPROVEMENT SERVICE: An establishment primarily engaged in
offering courses and services for the enhancement of personal recreational
interests, business skills, and similar activities including vocational schools,
dance schools, art schools, automobile driving instruction, continuing education
programs, drama schools, public speaking programs, and similar activities.
PERSONAL SERVICE: An establishment primarily engaged in the provision of
frequently or recurrently needed services of a personal nature. Typical uses
include barber and beauty shops.
PET SERVICES AND GROOMING: An establishment providing grooming
services, operated totally within a building, for dogs, cats, birds, fish and other
small domestic animals customarily owned as household pets. Typical uses
include dog bathing and clipping salons, and pet grooming shops, but excluding
uses for livestock and large animals.
PLANTING PLAN: A plan which clearly and accurately identifies and locates
new and existing trees, shrubs, ground covers, grass areas, driveways,
sidewalks, hardscapes, fences, and walls.
PLAT: The legal map of a subdivision.
POINT SOURCE: Any discernible confined and discrete conveyance, including,
but not limited to, any pipe, ditch, channel, tunnel, conduit, well, fissure,
container, rolling stock, concentrated animal feeding operation, or vessel or
other floating craft, from which pollutants are or may be discharged.
PRECIPITATION RATE: The depth of water applied to a given area, usually
measured in inches per hour.
PRESSURE REGULATOR: The device that maintains constant downstream
operating pressure (immediately downstream of the device) which is lower than
the upstream pressure.
PRIME FARMLAND: The same as prescribed by the United States department
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of agriculture on the basis of such factors as moisture availability, temperature
regime, chemical balance, permeability, surface layer composition, susceptibility
to flooding, and erosion characteristics.
PRINCIPAL USE: The main use of land or a building (as distinguished from an
accessory use).
PRIVATE UTILITIES: Includes power, telephone, natural gas, cable television
and private water supply service.
PUBLIC ASSEMBLIES: Areas where large numbers of individuals collect to
participate in or to observe performances, programs of participation, including
amphitheaters, auditoriums, exhibition halls and similar uses.
PUBLIC FACILITIES, MAJOR: Facilities needed to support development as
determined by the county council/county manager based upon the adopted
levels of service. "Major public facilities" include, but are not limited to, the
following:
A. Transportation facilities, including roads, highways, transportation centers,
park and ride lots, intermodal centers, road maintenance buildings, and
intersections; and
B. Central water systems, including water quality, water treatment and
storage capacity, and transmission/distribution system capacity; and
C. Sanitary sewer systems, including treatment facilities, interceptors and
outfall sewers, lateral and collector sewers; and
D. Fire protection and suppression, including fire stations, fire equipment,
trucks, hoses, and other apparatus necessary for the suppression of fires;
and
E. Stormwater management facilities, including manmade structures or
natural systems designed to collect, convey, hold, divert or discharge
stormwater, and including stormwater sewers, canals, detention structures
and retention structures; and
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F. Police protection, including correctional facilities, administrative offices,
search and rescue facilities; and
G. Animal control facilities; and
H. Mosquito abatement facilities.
PUBLIC FACILITIES, MINOR: A use, facility, or structure owned or managed by
the county, or a quasi-public entity, that provides a function, activity, or service
for public benefit and provides less impact than major public facilities. Minor
public facilities include, but are not limited to, the following: bus shelters, pump
stations, odor control facilities, wells, antennas, etc.
QUASI-PUBLIC USE: A use operated by a private nonprofit educational,
religious, recreational, charitable, or philanthropic institution, such use having
the purpose primarily of serving the general public, such as churches, private
schools, and universities, or similar uses.
RAIN SHUTOFF DEVICE: A device wired to the automatic controller that
prevents valves from being activated when a preset amount of rain falls.
RECREATION AND ATHLETIC FACILITIES, COMMERCIAL: A recreation
facility operated as a business on private or public property and open to the
public for a fee, such as a tennis court, skating rink, or substantially similar use,
and support facilities customarily associated with the development.
RECREATION AND ATHLETIC FACILITIES, PRIVATE: A recreation facility
operated on private property and not open to the public, including recreation
facilities owned by a homeowners' or property owners' association for private
use by members.
RECREATION, PUBLIC: A recreation facility operated by a public agency or
designee and open to the public with or without a fee.
RECREATIONAL VEHICLE: Any trailer, camper, van or similar vehicle less than
nine feet (9') wide and thirty five feet (35') long used or maintained primarily as a
temporary dwelling for travel, vacation or recreation purposes.
RECREATIONAL VEHICLE PARK: An area or tract of land used to
accommodate two (2) or more recreation vehicles for short periods of time.
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RECYCLING FACILITY, CLASS I: Recycling containers totaling up to sixty (60)
cubic yards of capacity per lot or residential/business development used for the
collection and temporary storage of recyclable materials such as glass, plastic,
aluminum, mixed metals, fiber, and cardboard. These facilities are generally for,
but not limited to, the use by a specific residential neighborhood, civic facility, or
commercial business park, and can be for the use of the entire community.
RECYCLING FACILITY, CLASS II: A building, structure or designated area with
recycling containers totaling over sixty (60) cubic yards of capacity per lot or
residential/business development used for the collection, and temporary storage
or transfer of recyclable materials such as glass, plastic, aluminum, mixed
metals, fiber, and cardboard that may be for the use of the entire community
and typically operates as a commercial business.
REPAIR SERVICES, CONSUMER: An establishment primarily engaged in the
provision of repair services to individuals and households rather than firms, but
excluding automotive and equipment services. Typical uses include appliance
repair shops, watch or jewelry repair shops, or musical instrument repair shops.
RESIDENTIAL TREATMENT FACILITY: A twenty four (24) hour group living
environment for four (4) or more individuals unrelated to the owner or provider
that offers room or board and specialized treatment, rehabilitation, or habilitation
services for persons with emotional, psychological, development, or behavioral
dysfunctions, impairments, or chemical dependencies. In residential treatment,
individuals are assisted in acquiring the social and behavioral skills necessary
for living independently in the community.
RESORT: A facility or a development of multiple buildings intended primarily for
transient guests where the primary attraction is generally recreational facilities
or activities, including dude ranches, health facilities, alpine and Nordic skiing,
and hunting/fishing clubs.
RESORT LIFTS: A mechanical device used to transport persons, including, but
not limited to, the devices described in section 72-11-210 of the Utah code, as
amended, and open to the public for a fee.
RESORT OPERATIONS: Utilities and on site operations designed and used to
support an existing commercial recreational establishment.
RESORT RUNS: Slopes intended for snow sports and open to the public for a
fee.
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McElhaney v. City of Moab, 423 P.3d 1284 (Utah 2017)

with instructions to the district court to remand
the matter back to the Council.

423 P.3d 1284
Jeramey MCELHANEY and Mary
McElhaney, Appellees,
v.
CITY OF MOAB and Moab City Council,
Appellants.

BACKGROUND
¶ 2 Mary and Jeramey McElhaney (collectively
McElhaneys) submitted an application for
approval of a conditional use permit for a bed and
breakfast facility to be located on their property.
The McElhaneys' property is located in an R-2
residential zone. An R-2 zone allows residential
dwellings and limited commercial uses. MOAB,
UTAH, MUN. CODE § 17.45.020 (2017). The
Moab Municipal Code recognizes that a bed and
breakfast facility may be allowed, in some
circumstances, as a conditional use in an R-2
zone. Id. § 17.09.530(B). The proposed bed and
breakfast would be the only commercial property
in a cul-de-sac of single-family residences.1 At the
time of their application, the McElhaneys
operated a child-care business on the street,
which they planned to close once they opened the
bed and breakfast.

No. 20160142
Supreme Court of Utah.
Filed September 21, 2017
Craig C. Halls, Blanding, for appellees.
Christopher G. McAnany, Grand Junction, CO, for
appellants.
Justice Pearce authored the opinion of the Court
in which Chief Justice Durrant, Associate Chief
Justice Lee, Justice Durham and Justice Himonas
joined.
On Direct Appeal

¶ 3 In September 2014, the Planning Commission
(Commission) convened a public hearing to
review the application. Several neighbors voiced
their concerns at the hearing. Comments
primarily addressed issues of traffic, noise,
parking, lighting, storm water drainage, and
general incompatibility with the neighborhood.
The Commission directed city staff to investigate
the concerns and report back. The McElhaneys
wrote a letter to the Council to address the
concerns raised at the public hearing. They
indicated that the bed and breakfast would
include off-street parking, decrease traffic once
they closed the daycare, be constructed in a way
that avoided drainage issues, and ultimately
increase property values.

Justice Pearce, opinion of the Court:
INTRODUCTION
¶ 1 The Moab City Council (Council) denied Mary
and Jeramey McElhaney's application for a
conditional use permit to operate a bed and
breakfast in their residential neighborhood. The
McElhaneys appealed to the district court, which
reversed the Council's decision. Moab City
(Moab) and the Council seek our review. We first
clarify that, contrary to what we have suggested in
some cases, we review the district court's decision
and not the Council's. We next conclude that the
district court correctly recognized that the Council
had not generated findings sufficient to support
its decision but erred by refusing to send the
matter back to the

¶ 4 The city staff investigated the complaints and
the McElhaneys' proposed solutions. For
example, the staff examined the concerns about
increased traffic. The staff estimated that a bed
and breakfast would generate up to 8.9 average
daily trips per unit—fewer than a single-family
residence's 10 to 12 average daily trips. It also
found that the McElhaneys' plan included

[423 P.3d 1286]
Council for the entry of more detailed findings of
fact and conclusions of law. Accordingly, we
vacate the district court's decision and remand
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sufficient off-street parking to meet the Moab
Municipal Code's requirement.

¶ 7 The Council denied the McElhaneys'
application by a 3-1 vote at a Council meeting

¶ 5 The Commission recommended approval of
the conditional use permit, subject to the
following conditions:

[423 P.3d 1287]
in November 2014. The Council did not make
explicit findings on whether the proposal met the
requirements the Moab Municipal Code imposes.
However, each councilmember explained the
rationale behind his or her vote.

1. The bed and breakfast shall be
reviewed each year for code
compliance;

¶ 8 Councilmember Kirstin Peterson voted
against the permit. She suggested that the
proposed use did not meet the criteria that it be
"consistent with the city of Moab general plan."
See id. § 17.09.530(H)(7). She noted that, under
Moab's general plan, "one of the five goals is to
restrict commercial development in residential ...
zones," and she believed that approval of the
conditional use permit would effectively "force a
commercial business on a residential area that
clearly is not interested in creating a commercial
zone." Considering "the unique characteristics of
this neighborhood," Councilmember Peterson
said the bed and breakfast is "not an appropriate
use."

2. All lighting shall be downward
directed and full cutoff as required
by
[Moab
Municipal
Code]
17.09.660(H),
Lighting
Plan.
3. Fencing and/or landscaping shall
be used to buffer the parking area
and the entrance from the street....
4. The daycare center will
discontinue operations once the bed
and breakfast facility is operational.
The Commission found that the McElhaneys
could mitigate the negative impact of the bed and
breakfast if it abided by these conditions.

¶ 9 Councilmember Heila Ershadi also voted
against the proposal. She stated that the "number
one concern" among locals was "the character of
the town." She concluded that because locals
worried that "the tourism trade is just taking over
and there's less and less space that belongs to
locals," she could not support the McElhaneys'
proposed use.

¶ 6 The Council, acting as the land use authority,
considered the conditional permit application at a
public hearing. Citizens again voiced a number of
concerns. Increased noise and traffic were the
most frequently aired problems. Many expressed
unease that the bed and breakfast would attract
tourists with loud Jeeps, utility task vehicles
(UTVs), and all-terrain vehicles (ATVs). Nearly
everyone who spoke at the Council meeting
worried that visitors to the bed and breakfast
would drive motorcycles or ATVs up and down
the hill past their houses multiple times. Many
also feared that the increase in traffic would
endanger neighborhood children who frequently
play in the streets. Several residents also
commented that the presence of a commercial
property would alter the integrity and dynamic of
the neighborhood. A few people complained of
potential light pollution, decreased property
values, and possible road deterioration.

¶ 10 Councilmember Kyle Bailey was the third
vote against grant of the permit. Bailey reasoned
that "the clear intent of [the minimal negative
impact requirement] was to listen to the people in
the neighborhoods and to do what the
neighborhoods wished." He stated that the bed
and breakfast "is going to be an impact on the
neighborhoods and I can't support this."
Councilmembers Peterson, Ershadi, and Bailey
did not speak directly to whether the McElhaneys
could mitigate the potential adverse impacts or
why the conditions the planning commission
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[423 P.3d 1288]

recommended would be insufficient to ameliorate
the bed and breakfast's negative effects.2

concerns about increased noise constituted "mere
speculation." It reasoned that any negative noise
impact would be effectively mitigated by the
McElhaneys' residence at the bed and breakfast
and Moab's authority to deny renewal of the
annual permit. The district court suggested that
the permit might have been denied "because of
other negative effects that are not ‘clearly
minimal.’ " But it held that "the City has a
responsibility to articulate what those negative
effects are likely to be" and concluded that Moab
had failed to do so. Because the McElhaneys met
specified requirements for obtaining a conditional
use permit, and since "[t]he only contrary
evidence is not substantial, but speculative only,
based on the expressed fears of neighbors," the
district court overturned the Council's decision to
deny the McElhaneys' application.

¶ 11 Only Councilmember Gregg Stucki voted to
approve the McElhaneys' conditional use permit.
He spoke from his experience as a bed and
breakfast owner. He first explained that the
conditional use permit system operated by "rules
that are in place and not our own personal
preferences or public opinion." He addressed
"some incorrect assumptions ... about the type of
people that frequent [bed and breakfasts]." He
opined that "[b]y and large, [bed and breakfast]
guests are well educated, they're successful
professionals, they tend to be active, health[-] and
environmentally-conscious." Based on this
observation, Stucki said that the McElhaneys
would not likely "be able to buck the trend and
cater primarily or exclusively to ATV and
motorcycle enthusiasts." He concluded that bed
and breakfasts "have not been, nor are they
currently a menace or disruption to the regular
flow of neighborhoods that some believe they
could be."

¶ 14 Moab appeals the district court's decision.
We have jurisdiction under Utah Code section
78A-3-102(3)(j).
STANDARD OF REVIEW

¶ 12 The McElhaneys appealed to the district
court. At a hearing before the court, the
McElhaneys argued that among the public's
concerns of "appearance, architecture, scale,
design, noise, traffic, [and] parking," the key
complaints included "the traffic and the noise." At
the hearing, the judge expressed dismay at the
Council's failure to articulate the basis for its
decision. The district court complained that in the
Council's assumed role as fact finder, it didn't
"actually find facts." Moab responded that it
believed the Council had produced an appropriate
order, but that if the court identified "any defect
in [the decision] process ... the appropriate
remedy ... is to remand for further findings."

¶ 15 We have said that " ‘[w]hen a lower court
reviews an order of an administrative agency and
we exercise appellate review of the lower court's
judgment, we act as if we were reviewing the
administrative agency decision directly’ and ‘do
not defer, or accord a presumption of correctness,
to the lower court's decision.’ " Carrier v. Salt
Lake Cty. , 2004 UT 98, ¶ 17, 104 P.3d 1208
(citation omitted). The parties disagree about
what it means to "review[ ] the administrative
agency decision directly." See id.
¶ 16 The McElhaneys contend that we should
review the Council's decision and not the district
court's order. Moab, in contrast, attacks the
district court's order and not the underlying
Council decision. Moab argues that "[l]ack of
deference to a trial court judgment does not mean
that the appellate court must ignore the trial court
decision."

¶ 13 The district court overturned the Council's
decision. First, it held that speculative evidence
"d[id] not support a finding of undue increase in
traffic." Because the record did not indicate the
number of homes on Arches Drive, the court took
judicial notice of a Google map.3 The court also
found that
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¶ 17 The parties' difference of opinion nicely
frames the two ways in which our case law can be
read. If you focus on the part of the standard that
states, "we act as if we were reviewing the
administrative agency decision directly," you
could be tempted to conclude that we will ignore
the district court's holding and act as if that
proceeding never took place. See id. (citation
omitted). If you focus on the "do not defer, or
accord a presumption of correctness, to the lower
court's decision" portion, then the test looks more
like how we review a court of appeals decision on
a petition for certiorari. See id. (citation omitted).

Cook v. Iowa Dep't of Job Serv. , 299 N.W.2d
698, 701 (Iowa 1980) ("[W]hen this court reviews
a decision of a district court ... the sole question is
whether the district court correctly applied the
law." (citation omitted)); see also

¶ 18 The statement that we review administrative
decisions challenged on appeal "just as if the
appeal had come directly from the agency"
emerged from our holding in Bennion v. Utah
State Board of Oil, Gas & Mining , 675 P.2d 1135,
1139 (Utah 1983). There, we analyzed what
standard of review we should apply "in reviewing
the district court's judgment" in an appeal of a
decision of the Board of Oil, Gas and Mining. Id.
We noted that "a minority" of courts "affords
some deference to the reviewing judgment of the
lower court." Id. at 1140. But we opted to follow
the majority approach that "gives no presumption
of correctness to the intervening court decision,
since the lower court's review of the
administrative record is not more advantaged
than the appellate court's review." Id. at 1139.

¶ 20 But Bennion also cited cases that either
reviewed directly the administrative body's order
or used language that could be interpreted as a
mandate to ignore what happened in the district
court. See Urban Council on Mobility v. Minn.
Dep't of Nat. Res. , 289 N.W.2d 729, 733 (Minn.
1980) ("[I]f the record, when considered in its
entirety, contains substantial evidence supporting
the administrative decision, this court must
uphold the agency ruling."); Wyo. State Dep't of
Educ. v. Barber , 649 P.2d 681, 690 (Wyo. 1982)
(analyzing the underlying board decision and
concluding that "[t]he Board in no way acted
unlawfully, illegally, or in violation of appellee's
constitutional rights"); Merrill v. Dep't of Motor
Vehicles , 71 Cal.2d 907, 80 Cal.Rptr. 89, 458 P.2d
33, 38 (1969) (in bank) ("[T]he trial and appellate
courts occupy identical positions with regard to
the administrative record, and the function of the
appellate court, like that of the trial court, is to
determine whether that record is free from legal
error."); Smith v. O'Keefe , 9 Ill.App.3d 814, 293
N.E.2d 142, 143 (1973) ("[T]he principal point in
this appeal is whether or not the findings of the
Board were against the manifest weight of the
evidence."); N. Las Vegas v. Pub. Serv. Comm'n ,
83 Nev. 278, 429 P.2d 66, 68 (1967) ("The
function of this court is the same when reviewing
the action of the district court in such a matter.");
Norway Hill Pres. & Prot. Ass'n v. King Cty.
Council , 87 Wash.2d 267, 552 P.2d 674, 679
(1976) (en banc) ("[W]e note that an appellate
court, upon appeal from a superior court's
application of any particular standard in
reviewing an administrative decision, ‘applies the

[423 P.3d 1289]
Gourley v. Bd. of Trs. of S.D. Ret. Sys., 289
N.W.2d 251, 255 (S.D. 1980) (reviewing the trial
court's order and finding, in part, that "the trial
court erred in its ruling on the law" but that the
error was harmless).

¶ 19 In Bennion , we did not analyze whether the
order we review is that of the administrative body
or of the intermediate court. The cases we relied
upon to reach our decision in Bennion appear to
go both ways on that question. Many of them
stood for the proposition that a court should
"review the judgment of the [intermediate] court
without any presumption of its correctness." Ala.
Pub. Serv. Comm'n v. Nunis , 252 Ala. 30, 39
So.2d 409, 412 (1949) ; accord Kelly v. Kansas
City , 231 Kan. 751, 648 P.2d 225, 229 (1982)
("[I]n reviewing a district court's decision the
Supreme Court will, for the purpose of
determining whether the district court observed
the requirements and restrictions placed upon it,
make the same review of the administrative
tribunal's actions as does the district court.");
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Director's decision. Id. ¶ 2. We recognized that
passing over the Executive Director's order to
review UDAQ's decision would effectively permit
petitioners to circumvent the preservation
requirement at the intermediate level. Id. ¶ 32
n.12. Because "Petitioners failed to preserve seven
of their arguments at the intermediate level," we
held they could not "resurrect those claims now."
Id.

same standard directly to the administrative
decision.’ " (citation omitted)).
¶ 21 None of the cases considers the costs and
benefits of reviewing either the administrative
decision or the intermediate court's order.
Bennion similarly did not spend any energy
analyzing whether we should review the
administrative decision directly and disregard
what happened in the intermediate court. And
although we framed the question in terms of what
standard we apply in "reviewing the district
court's judgment," we then appear to review
directly the Board's decision. See Bennion , 675
P.2d at 1139, 1144 (finding "no abuse of discretion
in the Board's ordering"). But again, what we did
seems at odds with what we said. If we truly
believed
that
we
were
reviewing
the
administrative decision directly, we should have
said as much, rather than adding the qualifying
statement that we act "just as if " we were
reviewing the agency decision directly. See id. at
1140 (emphasis added). Nor would we have
needed to say that we neither defer nor presume
the correctness of the district court decision
because that decision would not be before us. And
it appears that since Bennion , even though we
have said that we review the agency decision
directly, we have never stopped to consider
whether that is an appropriate reading of Bennion
or articulated why we would do that. Accordingly,
we have never thoughtfully considered the proper
approach.

¶ 23 We went out of our way in Utah Physicians
to distinguish that situation from
[423 P.3d 1290]
the one presented in this case. We stated that
Bennion and its progeny were inapplicable there
because while Bennion presented a case "where
the issue of expertise would pit judge against
judge, where both are in an equal position to
make a determination," the Executive Director
had statutorily recognized technical expertise that
we must consider. Id. We continue to believe it is
an important distinction, but not one that
requires us to treat the review of other
administrative decisions differently from our
review of Department of Environmental Quality
decisions. Now that we have been squarely
presented with the question of how Bennion
should be read, we see that the advantages of
reviewing the district court's order for correctness
outweigh the benefits of directly reviewing the
administrative body's order without regard to
what happened in the intermediate court.

¶ 22 We have, however, recently analyzed
whether, when presented with an appeal from the
decision of an agency's executive director
reviewing the actions of an agency board, we
review the underlying board's decision or the
director's. Utah Physicians for a Healthy Env't v.
Exec. Dir. of the Utah Dep't of Envtl. Quality ,
2016 UT 49, ¶ 32, 391 P.3d 148. In Utah
Physicians , the Utah Division of Air Quality
(UDAQ) approved changes at a refinery. Id. ¶ 1.
The petitioners appealed UDAQ's decision to the
Executive Director, and the Executive Director
issued a final order approving the changes. Id. On
appeal, we declined to directly review UDAQ's
decision and instead reviewed the Executive

¶ 24 As we recognized in Utah Physicians ,
disregarding the intermediate court decision
undermines the integrity of our appellate process.
See id. ("[R]egardless of how much deference we
extend, any issue still must be preserved at both
the fact-finding and intermediate appellate
levels."). Moreover, reviewing the lower court's
decision allows the appeal of administrative
decisions to enjoy the same procedural safeguards
as other appeals. Before the district court, the
parties have an incentive to preserve, develop,
narrow, and refine the arguments they may
eventually make to an appellate court—an
incentive that would not be as potent if the parties
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accordance with applicable standards." Id. § 109a-507(2)(a) (emphasis added). Denial of a
conditional use is appropriate when "the
reasonably anticipated detrimental effects of a
proposed conditional use cannot be substantially
mitigated by the proposal or

could anticipate getting a second, and entirely
fresh, appeal of the administrative decision.
¶ 25 We face similar considerations when we
exercise certiorari review. In Bennion , we
decided to review the underlying administrative
decision "since the lower court's review of the
administrative record is not more advantaged
than the appellate court's review." 675 P.2d at
1139. Likewise, on certiorari review, we review the
same record from the district court as the court of
appeals. In certiorari cases, "we review the
decision of the court of appeals, not of the trial
court." Platts v. Parents Helping Parents , 947
P.2d 658, 661 (Utah 1997). We see no reason why
the same considerations should not apply to our
review of an appeal of a district court's decision
on an administrative order.

[423 P.3d 1291]
the imposition of reasonable conditions to achieve
compliance with applicable standards." Id. § 109a-507(2)(b). "The court shall[ ] (i) presume that
a decision, ordinance, or regulation ... is valid;
and (ii) determine only whether or not the
decision, ordinance, or regulation is arbitrary,
capricious, or illegal." Id. § 10-9a-801(3)(a). "A
final decision of a land use authority or an appeal
authority is valid if the decision is supported by
substantial evidence in the record and is not
arbitrary, capricious, or illegal." Id. § 10-9a801(3)(c).

¶ 26 Although this conflicts with what we did, but
not necessarily with what we said, in Bennion , we
clarify that in the appeal of an administrative
order, we review the intermediate court's
decision. We afford no deference to the
intermediate court's decision and apply the
statutorily defined standard to determine whether
the court correctly determined whether the
administrative decision was arbitrary, capricious,
or illegal.4 See UTAH CODE § 10-9a-801(3)
(2016).5

¶ 28 The McElhaneys' property is located in an R2 "single-family and two-family residential"
zoning district. MOAB, UTAH, MUN. CODE §
17.45. The R-2 zoning ordinance designation is
"characterized by smaller lots and somewhat
denser residential environment than the R-1
residential zone" but includes "spacious yards and
other residential amenities adequate to maintain
desirable residential conditions." Id. § 17.45.010.
In an R-2 zoning area, a bed and breakfast facility
may be allowed as a conditional use. Id. §
17.09.530(B).

ANALYSIS
¶ 27 Utah's Municipal Land Use Development and
Management
Act
(MLUDMA)
empowers
municipalities to zone the territory within their
boundaries and to regulate land uses. UTAH
CODE § 10-9a-501 (2016). MLUDMA defines
"conditional use" as a use that "because of its
unique characteristics or potential impact on the
municipality, surrounding neighbors, or adjacent
land uses, may not be compatible in some areas or
may be compatible only if certain conditions are
required that mitigate or eliminate the
detrimental impacts." Id. § 10-9a-103(5). The Act
provides that conditional uses "shall be approved
if reasonable conditions are proposed, or can be
imposed, to mitigate the reasonably anticipated
detrimental effects of the proposed use in

¶ 29 The Moab Municipal Code contains detailed
conditions of approval for conditional use
permits. Id. § 17.09.530(H). It also sets forth
specific conditions for approval for proposed bed
and breakfasts. Id. § 17.09.531(9). The
Commission is required to hold a public hearing
on any conditional use permit, and it must
"convey its recommendation and express its
findings to [the] city council." Id. §
17.09.530(F)(3). The Council is required to hold a
public hearing before taking any final action on
the application. Id. § 17.09.530(G)(1). The
applicant bears the burden of demonstrating that
the criteria have been met, and "failure to meet
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The problem with the decision before us is that in
the absence of explicit findings of fact and
conclusions of law, the reasoning behind the
Council's decision is an amorphous target. What
adverse impacts did the Council believe the
proposed bed and breakfast would impose on the
neighborhood? Did the Council decide that the
McElhaneys could not mitigate the potential
adverse impacts? In other words, in the absence
of a written and factually supported decision, the
McElhaneys, the district

one or more of the applicable criteria may be
cause for denial." Id. § 17.09.530(H). Under the
Moab Municipal Code, the Council decides
whether the applicant has met the criteria. See id.
¶ 30 At the November 2014 Council meeting, the
Council found, by a 3-1 vote, that the McElhaneys
had not met their burden. The Council made no
explicit findings that supported its assertions that
the proposed use did not meet the conditions of
approval set forth in the Moab Municipal Code.
Instead, the councilmembers expressed their
concerns as they announced their votes.
Councilmember Peterson concluded that the use
was inconsistent with the Moab general plan by
effectively forcing a commercial business in a
residential area. See id. § 17.09.530(H)(7).
Councilmember Bailey asserted that the proposed
bed and breakfast would fail to meet the "minimal
impact" requirement for overnight rentals. See id.
§ 17.09.531(9)(A)(1). And Councilmember
Ershadi expressed her primary concern in
maintaining the "character of the town" and
preserving "space" for locals. She concluded, "I
think we need to take a really hard look at our
zoning in general to make sure that local spaces
are protected as that." No councilmember spoke
explicitly to what "reasonably anticipated
detrimental effects" motivated his or her vote. See
UTAH CODE § 10-9a-507(2)(a). Nor did any
councilmember address whether the McElhaneys
could substantially mitigate the reasonably
anticipated detrimental effects. Indeed, no
councilmember made any reference, when
explaining the vote, to the conditions the
planning commission believed would reasonably
mitigate the adverse impacts.

[423 P.3d 1292]
court, and now we, are left to try to divine what
specifically a party seeking to overturn the
Council's ultimate determination would have to
show was unsupported by substantial evidence in
the record.
¶ 32 And that raises the question, what does
MLUDMA require of a municipal body, like a city
council, when it renders a land use decision in an
adjudicative capacity? MLUDMA does not
explicitly address this question, but it provides
implicit guidance. MLUDMA provides that "[t]he
land use authority ... shall transmit to the
reviewing court the record of its proceedings,
including its minutes, findings, orders, and, if
available, a true and correct transcript of its
proceedings." UTAH CODE § 10-9a-801(7)(a). A
land use authority cannot fulfill the requirement
of transmitting its orders and supporting findings
to the reviewing court unless such orders and
findings exist.
¶ 33 Moreover, when our legislature references a
"substantial evidence" standard, it employs a term
of art that has a specialized meaning in
administrative law. See id. § 10-9a-801(3)(c).
"When the legislature ‘borrows terms of art in
which are accumulated the legal tradition and
meaning of centuries of practice, it presumably
knows and adopts the cluster of ideas that were
attached to each borrowed word in the body of
learning from which it was taken.’ " Maxfield v.
Herbert , 2012 UT 44, ¶ 31, 284 P.3d 647 (citation
omitted).

¶ 31 MLUDMA instructs that a city council's
adjudicative land use decision should be upheld if
it is supported by substantial evidence in the
record and is not arbitrary, capricious, or illegal.
Id. § 10-9a-801(3)(a)(ii) ; Id. § 10-9a-801(3)(c) ;
Bradley v. Payson City Corp. , 2003 UT 16, ¶ 10,
70 P.3d 47 ("When a land use decision is made as
an exercise of administrative or quasi-judicial
powers, ... we have held that such decisions are
not arbitrary and capricious if they are supported
by ‘substantial evidence.’ " (citation omitted)).
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unless the evidence is ‘clear and uncontroverted
and capable of only one conclusion.’ ") (alteration
in original) (citation omitted). Administrative
agencies must "make additional findings of fact
that resolve issues which are relevant to the legal
standards that will govern the [agency]'s
decision." Milne Truck Lines, Inc. v. Pub. Serv.
Comm'n , 720 P.2d 1373, 1380 (Utah 1986).7

¶ 34 The United States Supreme Court has
recognized that in an administrative context,
"[t]he statutory phrase ‘substantial evidence’ is a
‘term of art,’ " which includes within its meaning
the requirement "that localities must provide
reasons"
when
they
make
adjudicative
determinations. T-Mobile S., LLC v. City of
Roswell , ––– U.S. ––––, 135 S.Ct. 808, 815, 190
L.Ed.2d 679 (2015) (citation omitted). In TMobile , a city council denied T-Mobile's
application to build a cell phone tower on
residential property. Id. at 812–13. While the
locality was not explicitly required by statute to
issue findings, the governing statute required that
"any decision to deny a request to build a tower
‘shall be in writing and supported by substantial
evidence contained in a written record.’ " Id. at
814 (citation omitted). The Court reasoned that
when the legislature used the term "substantial
evidence,"
it
invoked
appellate
courts'
"recognition that ‘the orderly functioning of the
process of [substantial-evidence] review requires
that the grounds upon which the administrative
agency acted be clearly disclosed,’ and that ‘courts
cannot exercise their duty of [substantialevidence] review unless they are advised of the
considerations underlying the action under
review.’ " Id. at 815 (alterations in original)
(citation omitted). It concluded "that localities
must provide reasons when they deny cell phone
tower siting applications" that are "clear enough
to enable judicial review." Id.

[423 P.3d 1293]
¶ 36 We have recognized that without sufficiently
detailed findings that "disclose the steps by
which" an administrative agency reaches its
ultimate factual conclusions, "this Court cannot
perform its duty of reviewing the [ ] order in
accordance with established legal principles and
of protecting the parties and the public from
arbitrary and capricious administrative action."
Id. at 1378. On appeal, a court can perform its
duty only if the council has created "findings
revealing the evidence upon which it relies, the
law upon which it relies, and its interpretation of
the law." Adams , 821 P.2d at 8.
¶ 37 The court of appeals has applied this logic to
require land use authorities to issue findings of
fact when denying conditional use permits. In
Davis County v. Clearfield City , the court of
appeals agreed with the trial court's conclusion
that the Clearfield City Council's denial of a
conditional use permit was arbitrary and
capricious in part because "the Planning
Commission's refusal to furnish written findings,
or at least provide the basis for its decision ...
tended to suggest there was no rational basis for
the Planning Commission's decision." 756 P.2d
704, 711 (Utah Ct. App. 1988). The court reasoned
that "[e]ven if the reasons given ... by the council
might otherwise be legally sufficient, the denial of
a permit is arbitrary when the reasons are without
sufficient factual basis." Id. (citation omitted).
Similarly, in Ralph L. Wadsworth Construction,
Inc. v. West Jordan City , the court of appeals
ruled that the city council failed to support the
denial of a conditional use permit with substantial
evidence. 2000 UT App 49, ¶ 16, 999 P.2d 1240.
The court found that while the city council stated
that the proposed use might be considered by

¶ 35 And although neither we, nor the court of
appeals, have availed ourselves of prior
opportunities to label substantial-evidence review
a term of art, our cases have similarly reasoned
that an administrative agency must "make
findings of fact and conclusions of law that are
adequately detailed so as to permit meaningful
appellate review."6 LaSal Oil Co. v. Dep't of Envtl.
Quality , 843 P.2d 1045, 1047 (Utah Ct. App.
1992) (citation omitted); Adams v. Bd. of Review
of Indus. Comm'n , 821 P.2d 1, 4 (Utah Ct. App.
1991) ; Hidden Valley Coal Co. v. Utah Bd. of Oil,
Gas & Mining , 866 P.2d 564, 568 (Utah Ct. App.
1993) ("[T]he failure of an agency to make
adequate findings of fact in material issues
renders its findings ‘arbitrary and capricious ’
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councilmembers rejected the McElhaneys'
application on the basis that (1) the proposed use
was inconsistent with Moab's general plan and (2)
the impact generated by the McElhaneys'
proposed use would exceed the "clearly minimal"
requirement in the Moab Municipal Code. Under
the Moab Municipal Code, these are relevant
considerations in assessing the approval of
conditional use permits. However, the Council
failed to support its conclusions with facts from
the record. Further explanation from the Council
is needed because without more, it is difficult to
see how placing a bed and breakfast in an area
zoned R-2—which specifically permits bed and
breakfasts—is inconsistent with Moab's general
plan. Similarly, a reviewing court needs to know
which impacts the Council believed would be
more than "clearly minimal." Furthermore, and

neighbors to be a nuisance, "the City Council did
not find that appellants' storage would actually
constitute a nuisance ." Id. ¶ 18. Furthermore, the
court stated that the city council claimed that the
use would be "injurious to the goals of the city"
but that the city council had not investigated this
claim (which was raised by neighboring property
owners), nor had it stated why the use would be
injurious. Id. ¶ 17.
¶ 38 Other courts have required land use
authorities to issue specific findings. The
Supreme Court of Iowa concluded a land use
authority needed to make written findings even
though "[t]here is no statutory requirement that
the board do so." Citizens Against Lewis & Clark
(Mowery) Landfill v. Pottawattamie Cty. Bd. of
Adjustment , 277 N.W.2d 921, 925 (Iowa 1979). It
reasoned that

[423 P.3d 1294]
[t]he practical reasons for requiring
administrative findings are so
powerful that the requirement has
been imposed with remarkable
uniformity by virtually all federal
and state courts, irrespective of a
statutory requirement. The reasons
have to do with facilitating judicial
review, avoiding judicial usurpation
of
administrative
functions,
assuring
more
careful
administrative
consideration,
helping parties plan their cases for
rehearings and judicial review, and
keeping agencies within their
jurisdiction.

perhaps more importantly, since we have no
visibility into the Council's thinking on the topic,
the Council made no finding at all on whether the
McElhaneys' proposals sufficiently "mitigat[ed]
the reasonably anticipated detrimental effects of
the proposed use." UTAH CODE § 10-9a507(2)(a).
¶ 40 The district court noted, and indeed,
complained about the absence of findings. In
response, Moab, without conceding a problem
with its findings, asked the district court to
remand to allow the Council to generate explicit
findings. The district court did not. Instead, the
district court valiantly attempted to fill the void
by parsing the comments neighbors made at
Council meetings. The district court also
examined Google Maps and drew conclusions
about the traffic that the bed and breakfast might
bring. We commend the district court for its
willingness to take on this project, but it was error
because the analysis allowed the district court to
base its conclusion on what it believed the
Council's decision relied upon—increased traffic
in the neighborhood. The district court framed
the issue this way even though no councilmember
explicitly cited traffic as the reason for the
decision. The district court may have correctly

Id. (citation omitted). And a leading treatise has
recognized that "[t]he failure to make findings
may result in the zoning authority's decision not
being upheld, or a remand of the case for
preparation of written findings of fact." 8A
MCQUILLIN MUN. CORP . § 25:369 (3d ed.
2017) (footnotes omitted).
¶ 39 Here, the Council concluded that the
proposed bed and breakfast use did not meet the
criteria set forth in Moab's Municipal Code but
prepared no written findings of fact. Various
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detrimental impacts." However, she did not
comment on how the McElhaneys had failed to
propose ways to mitigate potential adverse
impacts or the Commission's mitigation
recommendations.

read the tea leaves; traffic was a concern that
many neighbors raised. But it was the Council's
responsibility to define the basis for its decision,
not the district court's.
¶ 41 Simply stated, if a city council is going to sit
as an adjudicative body, it needs to produce
findings of fact capable of review on appeal. By
mandating that a reviewing court must uphold a
city council's decision as long as it is supported by
substantial evidence, the legislature has utilized a
term of art that presupposes written findings. And
as we have noted in the review of other agency
decisions, adequately detailed "findings of fact
and conclusions of law ... permit meaningful
appellate review." LaSal Oil Co. , 843 P.2d at 1047
(citation omitted). The Council must make
additional findings of fact that are relevant to the
legal standards that will govern its decision before
a court can offer meaningful appellate review.

The district court opined that it could take
judicial notice of the map under Utah Rule of
Evidence 201, which allows a court to take judicial
notice of a fact that "is not subject to reasonable
dispute." We are not asked to review this decision.
3

Although we take this opportunity to clarify the
standard, the outcome of this case would be the
same if we reviewed the Council's decision
directly. In either scenario, we would conclude
that the Council did not produce findings
sufficient to permit meaningful review.
4

We cite to the version of the Code in effect at the
time of the district court's decision. We note that
the legislature amended The Municipal Land Use
Development and Management Act in 2017, but
neither party contends that any amendment
should be material to our decision.
5

CONCLUSION
¶ 42 On an appeal of a district court's review of an
administrative decision, we review the district
court's decision. The district court correctly
concluded that the Council failed to issue findings
sufficient to support its denial of the McElhaneys'
application for conditional use permit. But the
district court erred in overturning the Council's
decision without remanding to permit the Council
to craft findings of fact and conclusions of law
capable of appellate review. We vacate the district
court's order and remand for further proceedings
consistent with this opinion.

In contrast to the Council's failure to make
findings of fact, the Commission generated a fivepage document outlining its findings when it
recommended approval.
6

To be sure, this reasoning controls when a
municipality acts in an adjudicative capacity.
When a municipality legislates, it has no such
obligation.
7

--------

-------Notes:
The Council amended Moab Municipal Code
section 17.09.531(9)(B)(1) in 2017 to specifically
prohibit bed and breakfasts "on a cul-de-sac [or]
dead end street." The parties have not asked us to
opine on the impact of the amendment on this
dispute.
1

Councilmember Peterson briefly remarked that
certain uses might be compatible "only if certain
conditions are required that mitigate or eliminate
2
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Page 561

Page 559

A, B and C were located in a zone designated for
forestry and natural resource use, called 'F--1.'
Excavation of sand, gravel, and other related
materials are permitted in F--1 zones. Parcel D
was located in an area designated for residential
use, called 'R--1.' Excavation of sand, gravel, and
other related materials are not permitted in R--1
zones.

431 P.2d 559
19 Utah 2d 329
GIBBONS & REED COMPANY, a
corporation, and Gibbons & Reed
Concrete Products Company, a
corporation,
Plaintiffs and Respondents,
v.
NORTH SALT LAKE CITY, a municipal
corporation, Defendant and
Appellant.
No. 10662.
Supreme Court of Utah.
Sept. 7, 1967.

At the time of the enactment of that original
zoning ordinance, plaintiffs were the owners of
parcel A. Parcels B and D were owned by the
Gibbs family. Plaintiffs acquired parcels B and D
in 1959 from the Gibbs family, parcel D by
purchase and parcel B by lease. At the time of the
transfer plaintiffs were aware of the provisions of
the 1957 zoning ordinance, but apparently bought
the land relying on the state statute which
provides that the zoning authority shall not
deprive the owner of property of its use to which
it was lawfully devoted prior to the enactment of
the ordinance. 1
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[19 UTAH2D 330] Thomas, Armstrong,
Rawlings & West, Salt Lake City, for appellant.
Bryce E. Roe, Salt Lake City, for respondents.
CALLISTER, Justice.
North Salt Lake City, a municipal
corporation, appeals from a judgment prohibiting
the enforcement of two of its zoning ordinances
and one excavation ordinance, to compel the
discontinuance of the use of plaintiffs' property
for sand and gravel operations. The primary
question presented concerns the validity of the
provisions of the ordinances as applied to
plaintiffs' operations on the property herein
referred to as parcel D.

On April 3, 1961, North Salt Lake amended its
zoning ordinance and enacted North Salt Lake
City Ordinance No. 52, which changed the zoning
classifications of parcels B and C from F--1 to R--1
thus placing them in zone prohibiting the
excavation of gravel materials. Then on January
15, 1962, North Salt Lake passed Ordinance No.
60 which contains restrictive provisions and
regulations allowing the city council and building
inspector to approve or disapprove rehabilitation
plans and fix amounts of bonds.

[19 UTAH2D 331] The property involved in
this dispute consists of real property situated
within the municipal boundaries of North Salt
Lake City. It is dividend into four parcels, and
identified here by the letters A, B, C, D. Parcel D
borders a subdivision known as Hillside Gardens
which consists of 140 lots. Prior to 1957 no zoning
ordinances were in effect which related to the use
of the above parcels. On August 5, 1957, after
proper notice and a public hearing, North Salt
Lake City enacted the 'original Zoning Ordinance.'
Under its provisions parcels

Despite the language of the above three
ordinances, the plaintiffs continued their sand
and gravel operations until August 18, 1964, when
the defendant city served them with a 'Stop Order'
causing plaintiffs to discontinue excavation and
crushing operations. Plaintiffs then brought suit
asking that the zoning and building ordinances
relied upon by the defendant in issuance of the
'Stop Order' be declared invalid as they applied to
their operations. After an extended trial, the lower
court found that: both the zoning ordinances of
North Salt Lake City were invalid as to parcels B,
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the effective dates of the 1957 zoning restrictions
and has continued since that time in
nonconformance to the ordinance.

C, and D and unenforceable insofar as they
prohibited excavation of sand, gravel and [19
UTAH2D 332] other related materials and
prevented the maintenance of haul roads. The
court observed that, by virtue of the usage to
which the property had been put both prior and
after the enactment of the zoning ordinances, any
prohibition of use would be unreasonable and
confiscatory and would result in the taking of
private property without due process, which
would be violative of both the state and federal
constitutions and also Utah Code Ann. § 10--9--3
(1953). The court also concluded that with respect
to the properties of plaintiffs (B and D) that North
Salt Lake Excavation Ordinance No. 60 was
invalid and violative of the equal protection and
due process clauses of both the state and federal
constitutions since it placed upon the property
owners the unreasonable burden of furnishing
detailed rehabilitation plans prior to the time at
which the character of the ground minerals could
be known and because it permitted the city
council and building inspector to approve or
disapprove rehabilitation plans and fix amounts
of bonds without adequate standards having been
established.

The defendant contends the 1957 zoning
ordinance is not unconstitutional under either
federal or state constitutional prohibitions against
taking of property without due process of the law.
However, since we find this case is determinative
under the state statute it is unnecessary for us to
consider whether due process forbids a forced
discontinuance of the plaintiffs' use.
The power of North Salt Lake to zone is
derived from the state. 2 The right to regulate the
use of property within municipal limits is limited
for the purpose of promoting the health, safety,
morals, and the general welfare of the
community. The statutes provide that the
regulations shall be made in accordance with a
comprehensive plan to promote health and the
general [19 UTAH2D 333] welfare of the
community. They also provide that such
regulations 'shall be made with reasonable
consideration, among other things, to the
character of the district and its peculiar suitability
for particular uses, and with a view to conserving
the value of buildings and encouraging the most
appropriate use of land throughout the city.'

From that judgment the defendant seeks a
reversal. This appeal only involves two parcels, B
and D. Plaintiffs stipulated that they no longer
had any interest or claim in parcel C and
defendant concedes in its brief that the only
property which the zoning ordinances are in issue
with here is parcel D. Defendant, however, still
contends the excavation ordinance is applicable to
both B and D.

The defendant city contends that the 1957
zoning ordinance which prohibits gravel
operations in parcel D was a valid exercise of this
police power since the ordinance was
substantially related to public health, safety,
morals and general welfare. Defendant city
contends that a gravel pit would lower the value of
the homes in the subdivision located just north of
parcel D. It also contends that the dust problem
was a motivating factor in enacting the ordinance
and that the reclassification of parcel D was not
arbitrary since that property was the logical
choice based on natural boundaries. Defendant
stated in the brief that the parcel was never
intended to be used for gravel operations and that
the owners of homes in the subdivision had relied
on such lack of intent. Defendant also cites
several cases which contain words to the effect
that courts should defer to the zoning authority

We first address ourselves to the validity of
the 1957 zoning ordinance as it applies to parcel
D. The lower court found that parcel D was used
for excavation of sand and gravel and other
related materials at the time the 1957 zoning
ordinance was enacted, and has continued at all
times since. Plaintiffs' interest is more
appropriately called a nonconforming use since it
existed on
Page 562
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We find sufficient evidence in the record to
support the trial court's findings that the
ordinance of 1957 which prohibits quarrying
operations on parcel D is of no real gain to the
public in general. The record shows no
foreseeable future need for residential property in
that area. The lower court evidently did not find
any substantial evidence to show any apparent
dust problem specifically attributed to the
quarrying operations. Unless the dust becomes a
nuisance, a zoning ordinance which required the
discontinuance forthwith of a nonconforming use
would be a deprivation of property without due
process of law. McCaslin v. City of Monterey Park,
163 Cal.App.2d 339, 329 P.2d 522, 526 (1958);
Dobbins v. City of Los Angeles,195 U.S. 223, 25
S.Ct. 18, 49 L.Ed. 169 (1904). The lower court was
not of the opinion that the gravel operations
would have any substantial adverse effect upon
the value of other property in North Salt Lake. In
fact there was testimony at trial that because of
the influence of industrial activity in order gravel
pits surrounding the subdivision on the south and
east, and the highway, commercial areas, and
industrial activities on the north and west, the
excavation on parcel D would not adversely affect
the value of the subdivision. Conversely, if such
an ordinance were allowed, the record indicates
that the fair market value of plaintiffs' property
would be reduced from almost $86,000 to
approximately $39,000. In addition to that, the
plaintiff would be unable to utilize sand and
gravel deposits of a value approximating
$1,000,000. The defendant both in its brief and
in oral argument contended that it is error to
consider value as a factor in determining the
reasonableness of the ordinance. It cites Dowse v.
North Salt Lake City Corporation, 123 Utah 107,
255 P.2d 723 (1953), a case in which action was
brought by a landowner against a city to rezone
his property for the more profitable use as
commercial property and not residential property.
There we held that 'the fact that it has become
unsuited for residential purposes does not show
discrimination or reveal arbitrary action. The
character of the district as a whole must be kept in
mind in determining whether the health, safety,
morals or general welfare of the district and hence
of the community would be promoted by

since zoning is a legislative function in which the
authority has a wide latitude of discretion, and
that if it is reasonably debatable that the zoning
ordinances promote the general welfare the court
should not substitute its judgment for that of the
zoning authority. Marshall v. Salt Lake City, 105
Utah 111, 141 P.2d 704, 149 A.L.R. 282; Phi Kappa
Iota Fraternity v. Salt Lake City, 116 Utah 536, 212
P.2d 177; Gayland v. Salt Lake County, 11 Utah 2d
307, 358 P.2d 633; Dowse v. Salt Lake City
Corporation, 123 Utah 107, 255 P.2d 723; Walton
v. Tracy Loan & Trust Co., 97 Utah 249, 92 P.2d
724; Naylor v. Salt Lake City Corporation, 17 Utah
2d 300, 410 P.2d 764.
Although the wisdom and the nature of
zoning power has been left in the discretion of the
city authorities, the courts may still intervene and
set aside their action if such ordinances are
confiscatory, discriminatory, or unreasonable. See
Marshall v. Salt Lake City, supra; Dowse v. Salt
Lake City Corp., supra. While the precise question
presented here has not heretofore been
considered by this court, the rules applicable to
nonconforming uses are well established. In
applying the rules of zoning law, the facts in each
particular case must be taken into consideration.
Herman v. Village of Hillside, 15 Ill.2d 396, 155
N.E.2d 47 (1959); County of Du Page v. ElmhurstChicago Stone Co., 18 Ill.2d 479, 165 N.E.2d 310
(1960). The cases cited by the defendant do not
involve diminishing asset property like we have
here. They do not involve zoning action which
makes almost useless otherwise valuable land.
The case here is not the usual case of a business
conducted within buildings, nor is [19 UTAH2D
334] the land held merely as a site or location
whereon the enterprise can be conducted
indefinitely with existing facilities. In a gravel
operation the land itself is a material or resource.
It constitutes a diminishing asset and is
consumed in the very process
Page 563
of use. Under these facts the ordinary concept of
'use' must yield to the realities of the business.

427

Gibbons & Reed Co. v. North Salt Lake City, 431 P.2d 559, 19 Utah 2d 329 (Utah 1967)

their nonconforming use into parcel D for the
following reasons: (1) Prior to the 1957 zoning
ordinance, parcel D was never part of any gravel
operation, nor was there any indication the land
would be used for gravel operations; (2) Even if
there had been some gravel activities on parcel D,
the use was abandoned prior to the passage of the
1957 zoning ordinance and became void as
provided under the North Salt Lake Code § 10--8-6 which provides that 'nonconforming use of
land * * * which has been abandoned shall not
thereafter be returned to such nonconforming
use'; (3) Parcel D was acquired by the plaintiffs
almost two years after the enactment of the
zoning ordinance with full knowledge that the
land was restricted for use and should therefore
take subject to such use; (4) The basic principle of
zoning
is
the
gradual
elimination
of
nonconforming uses. Defendant contends those
reasons are sufficient to restrict the plaintiffs to
only that property actually being excavated prior
to the 1957 ordinance.

permitting encroachment into the residential area
of commercial or industrial establishments.' The
language in Dowse only indicates that value
'alone' would not be enough to classify an action
arbitrary. Other factors must also [19 UTAH2D
335] be taken into consideration. The present
case is much different than Dowse since it is not
an action brought to change a use, it is an action
to preserve a nonconforming use. The type of use
here is a diminishing asset where as in Dowse it
was merely surface property.
In addition to the possible loss to the owners,
we must also consider the loss to the public in
general. This gravel pit furnished large quantities
of sand and gravel used in construction of roads
and buildings. The gravel pit is also being utilized
for the most beneficial use. There was evidence
that the plaintiffs have conducted their operations
in such a way as to create a future beneficial use
since the materials will be removed so as to bring
the grade down to a certain level on the south side
to about the level of U.S. 91 where the property
will then be leveled off and thus be used for other
permissible uses. There was evidence to the effect
that if the whole of parcel D were stripped there
would be no more effect upon the value of the
subdivision property than exists already. Thus,
after considering all the factors involved,
including the existing use of the property, the
availability of a natural resource, the severe loss
to both the fee owners and the public as compared
to the relatively small inconvenience to owners in
that neighborhood, we conclude that there is
evidence in the record to support the trial court's
decision that the zoning ordinance as enforced
against the plaintiffs' property is an invalid

[19 UTAH2D 336] The defendant's statement
as to the prior use of Parcel D is incorrect. The
record supports the trial court's finding that it
was an integral part of the gravel operation prior
to and after 1957. It was not disputed that the area
contained many haul roads connecting it with the
other property. Parcel D was also used for
stockpiling sand and gravel removed from other
parcels. Mr. Gibbs, the prior owner of parcel D,
testified that there had been sand and gravel
removed from that area prior to 1957. He testified
that just prior to the enactment of the 1957 zoning
ordinance, he negotiated both with the State Road
Commission and the Tiago Construction
Company for the removal of large amounts of fill
from parcel D. Contrary to defendant's
contention, Gibbs testified that it was his intent to
continue the gravel operations over onto parcel D.
It was stated that the Tiago project resulted in
removal of almost two million yards of gravel on
parcel D. It was just after the termination of that
operation that plaintiffs bought the property.
Defendant seems disturbed over the fact that
plaintiffs acquired the parcel after the 1957
ordinance went into effect. We are not
sympathetic to that position since use, not

Page 564
exercise of the police power. Utah Code Ann. § 10-9--1 (1953).
Defendant next contends that although under
the zoning law of this state it may not deprive
plaintiff of any nonconforming use, it can prevent
plaintiff from extending that nonconforming use
into parcel D. It is defendant's contention that
plaintiffs have no pre-existing rights to extend
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a valid nonconforming use and not an extension
thereof.

ownership, of the land is the concern of the
zoning
authorities.
Lawful
existing
nonconforming uses are not eradicated by a mere
change in ownership. The very nature and use of
an extractive business contemplates the
continuance of such use of the entire parcel of
land without limitation or restriction of the
immediate area excavated at the time the
ordinance was passed. A gravel operation has
value only in the place where the resources are
found. The rock must be quarried at the site
where it exists, or not at all. Thus the entire tract
is generally regarded as within the exemption of
an existing nonconforming use, although the
entire tract is not so used at the time of the
passage or effective date of the zoning ordinance.
McCaslin v. City of Monterey Park, supra; County
of DuPage v. Gary-Wheaton Bank, 42 Ill.App.2d
299, 192 N.E.2d 311 (1963); 58 Am.Jur. p. 1023, §
151; 8A McQuillin Municipal Corporations, 3d
Edition 791, Zoning 25.208.

The trial court ruled that the 1961 amended
ordinance was invalid and unconstitutional. Since
the defendant in its brief stated that the 1961
ordinance was not involved in this appeal we
express no opinion in that regard.
The defendant next contends the trial court
erred by not enforcing Excavation Ordinance No.
60 and declaring the following provisions of that
ordinance unconstitutional, with respect to the
properties of the plaintiffs, under the equal
protection and due process clauses of the state
and federal constitutions: (1) The requirement
that the applicant restrict his excavation to areas
at least 200 feet from the boundaries (without
regard to ownership of the adjoining land); (2)
the requirement that the applicant furnish maps
with 5-foot contours; (3) the requirement that the
applicant furnish a detailed rehabilitation plan
prior to the time at which the character of the
ground underlying the mineral is known; (4) the
permission given to the city council and building
inspector to approve or disapprove rehabilitation
plans and fix amounts of bonds without adequate
standards having been established.

In Hawkins v. Talbot, 248 Minn. 549, 80
N.W.2d 863 (1957), the defendant had been
removing sand and gravel from his property when
the city adopted an ordinance zoning the property
as residential. The ordinance permitted the
continuance of nonconforming uses, but provided
that no such nonconforming use could be
enlarged, increased, or extended to occupy a
greater area than occupied by such use at the time
of the adoption of the ordinance. The trial court
refused to enjoin the operation of the gravel

The defendant claims it enacted the
ordinance to protect its citizens from unsightly
pits, floods, and other dangers arising from a
possible failure to excavate properly. Defendant
argues that since it was in the public interest
neither this court nor the trial court has the right
to question the validity of the police power.
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pit and the Supreme Court on appeal affirmed,
observing that:

We disagree with the defendant's contention.
The police power conferred upon this
municipality must be exercised to provide for the
safety, promote the general welfare, or to preserve
the health of that community. Utah Code Ann. §
10--8--84 (1953). Under that power the City of
North Salt Lake enacted this excavation
ordinance. This excavation ordinance must be
examined differently than the zoning ordinance
since it is a safety ordinance and nonconforming
uses giving owners more freedom from such
regulation cannot be established. In a similar

'* * * in the case of a diminishing asset, to mean
all of that part of the owner's land which contains
the particular asset, and not merely that area in
[19 UTAH2D 337] which operations were actually
being conducted at the time of the adoption of the
ordinance.'
In applying the above principles to the facts
in the present case we conclude the trial court
correctly found that plaintiffs' use of parcel D was
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power. The record is vacant of any reasonable
evidence to show the possible menace against
which these specific provisions will protect. The
defendant concedes in its brief that the
requirement restricting excavation to areas 200
feet from the boundaries without regard to
ownership of the adjoining land is unreasonable.
The record shows that requiring plaintiff to
furnish maps with 5-foot contours, would be too
costly and would be more prohibitory than
regulatory. The record shows that it would be an
unreasonable burden on the applicant here to
submit detailed rehabilitation plans because prior
to excavation it is almost impossible to determine
where the gravel deposits lie. The record also
shows that certain provisions of the ordinance
leave much discretion in the building inspector
and the city council to approve or disapprove
permits and to set the amount of bond or other
financial guarantees sufficient to insure
compliance with the rehabilitation requirements.
There is evidence in the record showing that these
provisions have not been enforced equally. The
record shows that no other operators have been
required to obtain permits for excavation
operations. In fact, prior to this suit the [19
UTAH2D 339] plaintiffs were the only operators
to apply for a permit.

situation the Supreme Court of the United States
set down the standards to follow when examining
an excavation ordinance. In Goldblatt v. Town of
Hempstead, 369 U.S. 590, 82 S.Ct. 987, 8 L.Ed.2d
130 (1962), the town went through a series of
steps in an effort to regulate mining excavation
within its limits. The town first sought an
injunction against [19 UTAH2D 338] further
excavation on the ground it was violative of a
zoning ordinance. This failed because the
appellants were found to be conducting a prior
nonconforming use on the premises. The town
then amended its excavation ordinance so as to
prohibit the appellant from any excavation below
a certain water table. The Supreme Court
affirmed the holdings of the state courts
upholding the validity of the police power. The
Court stated that the fact the ordinance deprived
the property of its most beneficial use did not
render it unconstitutional provided it was a valid
exercise of the town's police power. In analyzing
the ordinance the court stated:
'The ordinance in question was passed as a safety
measure, and the town is attempting to uphold it
on that basis. To evaluate its reasonableness we
therefore need to know such things as the nature
of the menace against which it will protect, the
availability and effectiveness of other less drastic
protective steps, and the loss which appellants
will suffer from the imposition of the ordinance.'

The plaintiffs here contend and the trial court
held that such provisions leaving broad discretion
in the city council and building inspector are
without adequate guidelines and should therefore
be struck down as an unconstitutional delegation
of the town's police power. We agree that those
provisions as they apply to the facts in this case
are unreasonable and should not be enforced, but
not upon the ground that they are an
unconstitutional delegation of power. We hesitate
to hold the provisions of the ordinance completely
invalid as they might apply to other fact situations
since this excavation ordinance illustrates an
example where it is impossible or impractical to
lay down standards without destroying flexibility
necessary to enable the town to carry out the
legislative intent. In this case adequate standards
must be considered in light of the inherent
uncertainties of the subject matter. We find less
need to invoke the delegation doctrine in this case

The court upheld the exercise of the police
power on the ground that the appellant had
Page 566
the burden of showing the ordinance was not
reasonable and 'the evidence produced' by him
was 'clearly indecisive on the reasonableness of
prohibiting further excavation.'
In applying the above approach to the facts in
this case we agree with the trial court's decision
denying enforcement to the previously referred to
provisions of the excavation ordinance. The
respondents have clearly sustained their burden
in overcoming the presumption of reasonableness
which is with the State in the exercise of the police
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where the state has conferred upon this city the
power to make ordinances necessary to protect
the health, morals and safety of the community,
since our concept of representative government is
satisfied where the city council who has received
the delegation is an elected body. That is the
nature of home rule.
We affirm the trial court's decision with
modifications consistent with this opinion. Costs
to respondents.
CROCKETT, C.J., HENRIOD, TUCKETT and
ELLETT, JJ., concur.
--------------1 10--9--6, U.S.A., 1953. See also North Salt Lake
Code, § 10--1--2.
2 10--9--1 to 10--9--18, U.S.A.1953.
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are legally sufficient and adequately detailed
under the Utah Administrative Procedures Act so
as to afford meaningful review. In addition, the
State argues that "[i]f there is any deficiency in
the detail of the findings of fact recited in the
DEQ order, this is made up in the hearing officer's
Recommended Decision." Essentially, the State
argues

Page 1045
843 P.2d 1045
LaSAL OIL COMPANY, INC., Petitioner,
v.
DEPARTMENT OF ENVIRONMENTAL
QUALITY, Respondent.
No. 910687-CA.
Court of Appeals of Utah.
Dec. 18, 1992.

Page 1047
that the hearing officer's findings in the
Recommended Decision must be considered
supplemental to the Executive Director's findings,
even though DEQ's final order did not explicitly
adopt the hearing officer's findings as its own.

Page 1046
J. Michael Hansen and Claudia F. Berry, Salt
Lake City, for petitioner.
R. Paul Van Dam and Richard K. Rathbun,
Salt Lake City, for respondent.

We note at the outset that the question of
whether DEQ's decision "constitutes arbitrary
action [under the Utah Administrative Procedures
Act, Utah Code Ann. § 63-46b-16(4) (1989) ] for
want of adequate findings is governed by our
determination of whether this court is able to
conduct a meaningful review." Adams v. Board of
Review, 821 P.2d 1, 4 (Utah App.1991).
Determining whether the Executive Director's
findings are adequate presents a legal question
requiring no deference to DEQ. See id.

H. James Clegg, Salt Lake City, for Rio Vista
Oil, Ltd., Appearing Specially.
Before BENCH, JACKSON and ORME, JJ.
OPINION
ORME, Judge:
Appellant, LaSal Oil Co., Inc., appeals from a
final order of the Department of Environmental
Quality (DEQ) upholding an Order to Abate
issued by the Utah Division of Environmental
Health and the Utah Solid and Hazardous Waste
Committee. We reverse the final order of DEQ's
Executive Director and remand.

In his Recommended Decision, the hearing
officer fashioned particularized findings of fact
which addressed in great detail the complex
scientific evidence presented in the form of data
from soil studies, data from monitoring wells, and
testimony of expert witnesses who analyzed the
data to determine the source of the
contamination. The hearing officer's findings
clearly indicated the steps by which the
recommended decision was made by expressly
referring to evidence supporting each finding. The
findings of fact made explicit reference to specific
exhibits relied upon and to specific data from
testing wells and subsoil studies the hearing
officer found to be persuasive. The section
entitled "Reasons for Hearing Officer's Decision"
makes it abundantly apparent that the hearing
officer painstakingly considered all the conflicting
evidence surrounding the presence of free

On appeal, LaSal contends the Executive
Director, in his final order, failed to make findings
of fact sufficient to support his ultimate
conclusions that (1) LaSal's release of petroleum
product from its facility in Moab, Utah
contributed to the contamination of subsoil and
groundwater in the Moab area, and (2) the Order
to Abate was legally correct and should therefore
be affirmed. LaSal argues primarily that the
Executive Director's findings of fact are not
sufficiently detailed and thus do not allow
meaningful judicial review. The State argues in
turn that the Executive Director's findings of fact
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"An administrative agency must make
findings of fact and conclusions of law that are
adequately detailed so as to permit meaningful
appellate review." Adams, 821 P.2d at 4. In Milne
Truck Lines v. Public Service Commission, 720
P.2d 1373 (Utah 1986), the Utah Supreme Court
stated:

product at various monitoring wells. For example,
the hearing officer explained:
The free product found consistently at MW-16 on
the north edge of LaSal's property coincided with
the high soil gas readings along that part of the
street. The trench determined that this
contamination did not come from Rio Vista, and
helped establish a "neutral zone" between the two
plumes. The water table was usually about 10 feet
below the ground level, and therefore a spill 9 feet
or so above the water table would spread laterally
along subsoil shelves some distance before
reaching the water table. Once on the water, the
petroleum products will always flow downgradient. Because of the close proximity of the
free product in MW-16 to the LaSal property, it is
inescapable that it originated at LaSal.

It is also essential that the [agency] make
subsidiary findings in sufficient detail that the
critical subordinate factual issues are highlighted
and resolved in such a fashion as to demonstrate
that there is a logical and legal basis for the
ultimate conclusions. The importance of
complete, accurate, and consistent findings of fact
is essential to a proper determination
Page 1048
by an administrative agency. To that end, findings
should be sufficiently detailed to disclose the
steps by which the ultimate factual conclusions ...
are reached.

The hearing officer's findings, in combination
with explanations like the one quoted above,
clearly show the steps by which he moved from
the voluminous evidence he heard to the
conclusions he reached.

Id. at 1378. Absent such detailed findings,
this court "cannot perform its duty of reviewing
the [agency's] order in accordance with
established legal principles and of protecting the
parties and the public from arbitrary and
capricious administrative action." Id. See also Vali
Convalescent & Care Inst. v. Division of Health
Care Fin., 797 P.2d 438, 448 (Utah App.1990)
(noting "the importance of adequate findings
supporting agency decisions").

By contrast, the Executive Director made
vague, conclusory findings of fact which lack
detail and explicit reference to specific evidence
or exhibits found to be pivotal to the ultimate
decision. The Executive Director's three pivotal
findings exemplify the conclusory nature of his
findings throughout. These findings are as
follows:
11. Based on the results of soil gas testing, analysis
of soil samples, information of a leak, and
monitoring well results, release of petroleum
product occurred at some time in the past at the
LaSal property.

Because the findings entered by the Executive
Director are vague and conclusory, and because
the Executive Director wholly failed to "make
subsidiary findings in sufficient detail" so as to
highlight and resolve "critical subordinate factual
issues ... in such a fashion as to demonstrate ... a
logical and legal basis for the ultimate
conclusions," id. at 448 (quoting Milne, 720 P.2d
at 1378) (emphasis added in Vali), we are unable
to
meaningfully
review
those
findings.
Accordingly, we remand to DEQ for the limited
purpose of providing the Executive Director an
opportunity to formulate more adequate findings

12. As a result of testing, a leak of petroleum
product was identified in early 1986 from the
LaSal facilities.
13. Releases of petroleum products from the LaSal
facilities have contributed to contamination of
soils and groundwater in the Moab area.
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and conclusions, states specifically that "[f]or the
reasons stated above, the Orders to Abate to LaSal
and Rio Vista are affirmed," again making no
reference to the hearing officer's findings. Fourth,
the Executive Director's approach to and
organization of the findings suggest a conscious
desire on his part to be as general in his "findings"
as possible, while, by contrast, the hearing officer
had obviously taken great pains to be very
detailed and precise in formulating his findings
given the conflicting

in support of, and to more fully articulate the
reasons for his decision.
The State argues that this court should review
the Executive Director's decision and the hearing
officer's Recommended Decision together, and
look to the hearing officer's findings in any area
where DEQ's findings are inadequate. However, a
hearing officer's decision is "merely a proposal
which the ultimate agency decision maker [may]
accept or reject." Vali, 797 P.2d at 449. This court
reviews the "ultimate agency decision"--in this
case the Executive Director's order--and not the
hearing officer's Recommended Decision. See id;
Utah Code Ann. § 26-23-2 (1989). The
administrative reviewing authority is "not limited
by the examiner's findings." United States Steel
Corp. v. Industrial Comm'n, 607 P.2d 807, 810
(Utah 1980). Rather, the reviewing authority may,
in its review of the record, make its own findings.
See Vali, 797 P.2d at 448-49. Therefore, any
reading of the Executive Director's findings as
merely supplemental to those proposed by the
hearing officer would ordinarily necessitate an
explicit adoption of the hearing officer's findings
by the Executive Director. While it might be
appropriate to consider the hearing officer's
findings if it were clear the Executive Director had
adopted the findings despite his failure to say so
explicitly, there are at least five factors which,
taken together, preclude us from making that leap
in this case.
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and complex testimony of the experts. 2
Fifth, in the "Comments" section of the
decision, the Executive Director states specific
reasons as to why he did not accept two particular
recommendations of the hearing officer. Contrary
to the State's suggestion that, by implication, the
Executive Director adopted the balance of the
hearing officer's recommended order, including
all of his findings, it appears instead that the
Executive Director felt constrained to treat two
particularly problematic aspects of the hearing
officer's decision, namely, (1) the apportionment
of liability as between LaSal and Rio Vista, a party
at the administrative level who did not seek
judicial review, which apportionment the
Executive Director concluded was beyond the
scope of the proceeding, and (2) the hearing
officer's entry of findings concerning Auto Tire,
even though Auto Tire was not a party even at the
administrative level. Expressly treating these two
jurisdictional concerns does not, of itself, answer
the separate question of whether the Executive
Director accepted all of the hearing officer's
factual findings.

First, the DEQ order does not, as is
customary when a higher administrative
reviewing authority wishes to adopt an
adjudicator's findings in whole or in part,
specifically adopt the findings of the hearing
officer, or the findings except to the extent
inconsistent with DEQ's findings, or particular
findings incorporated by reference. Second,
before setting out his findings of fact, the
Executive Director refers to the Recommended
Decision, but with no particular reverence and
only in the context of cataloguing what the record
consists of. He then enters "the following
Findings of Fact" making no reference to the
hearing officer's findings. 1 Third, the Executive
Director, in the order that follows the findings

In conclusion, the Executive Director's broad,
conclusory findings, standing alone, are not
adequate to permit proper review. The Executive
Director's final order, which makes no specific
reference to the hearing officer's findings, but
rather suggests the Executive Director intended to
formulate his own set of findings to which the
hearing officer's findings would not be considered
supplemental, prevents us from looking to the
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that detailed findings are critical to a tribunal's
analytical process). Because he has not explicitly
adopted the hearing officer's findings, we look to
the Executive Director's findings to provide us
with the factual basis for his decision. Thus, as in
Adams, "[b]ecause of the matrix of factual
possibilities in the present case, we are unable to
conduct a meaningful review" without detailed
factual findings that disclose the steps by which
the Executive Director reached his decision. Id. at
7.

hearing officer's Recommended Decision to
supply the detail necessary for meaningful judicial
review.
For the reasons stated above, we reverse the
Order of the Executive Director upholding the
Order to Abate, and remand for the entry of
adequate findings. 3
BENCH and JACKSON, JJ., concur.
--------------1 The order states, with our emphasis, that
"[h]aving reviewed the transcript of the hearing,
exhibits, recommended decision, and comments
of petitioners and respondent on the
Recommended Decision, the following Findings
of Fact, Conclusions of Law, and Order are
entered in these proceedings."
2 We note that the Executive Director had the
benefit
of
post-Recommended
Decision
comments from the parties which, inter alia,
called attention to the questionable evidentiary
foundation of some of the hearing officer's
findings. In rendering his decision, it is almost as
though the Executive Director saw as the path of
least resistance the substitution of generalized
findings rather than having to come to terms with
the allegedly insufficient evidentiary basis for the
hearing officer's key findings.
3 If our inferences are wrong and it was always
the Executive Director's intent to adopt as his own
the findings of the hearing officer, it will be easy
for him to say so. If, as we speculate in note 2, he
had concerns about the basis for some of the
findings, the proper approach is not to generalize
the findings so the specific concerns are
submerged, but to face them head on. Different
subsidiary findings may well emerge, but the
degree of detail offered by the hearing officer is a
good guide to how much detail the Executive
Director should offer if he intends to deviate from
the recommended findings.
Requiring the Executive Director to provide
detailed findings is more than an academic
exercise. See Adams, 821 P.2d at 7-8 (explaining
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been made subject to approval of the County's
plans by Clearfield City.
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756 P.2d 704
DAVIS COUNTY, a body politic of the State
of Utah, and
Victor Smith, Plaintiffs and Respondents,
v.
CLEARFIELD CITY, a municipal
corporation of the State of
Utah, and the Clearfield City Planning
Commission,
Defendants and Appellants.
No. 860343-CA.
Court of Appeals of Utah.
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A public hearing to consider the permit was
held on July 18 by the Clearfield City Planning
Commission. A number of citizens attended and
raised concerns about parking, an increased crime
rate, and the reduction of property values in the
vicinity. Concerns were also voiced that the use of
the property for a group home would be
incompatible with the "residential" nature of the
surrounding area. The commission denied the
application in a three to one vote, refusing to give
any reason for its decision. As required by city
ordinance, Davis County appealed the decision to
the Clearfield City Council. An inconclusive
hearing was held on September 11, with further
consideration deferred to October 9.
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Craig S. Cook (argued), Salt Lake City, for
Clearfield City.

The Clearfield City Council met in a "premeeting" on October 9 and discussed the
conditional use permit. The Clearfield City
Manager presented two maps to the City Council
at the pre-meeting which were not presented at
any public hearing. One map identified
"neighborhoods" where the impact

Gerald E. Hess (argued), Chief Deputy Davis
Co. Atty., Farmington, for Davis County.
Before
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BILLINGS

and

OPINION
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ORME, Judge:

would be greatest if another group home was
permitted. Based on the City Manager's
assessment, the two facilities combined would
constitute 11% of the neighborhood he identified.
The other map showed various city zones and the
location of basic social services within a one mile
diameter of the proposed site. These services
included the Pioneer School for the mentally
handicapped, the ARC facility, the Clearfield
Convalescent Center, and the Division of Family
Services Center.

Clearfield City seeks reversal of a district
court order issuing an extraordinary writ in the
nature of a writ of mandamus. The writ ordered
Clearfield City to issue Davis County a conditional
use permit for a group home. We affirm.
FACTS
On June 25, 1984, Davis County made
application with the Clearfield City Planning
Commission for a conditional use permit to
operate a residential treatment program for
adolescents and adults suffering from substance
abuse. The proposed site was adjacent to another
building operated by Davis County, known as the
Addiction Recovery Center ("ARC"). The sale of
the property to Davis County by Victor Smith had

In the formal portion of the October 9
meeting, Councilwoman Reed made a motion to
uphold the Planning Commission's decision and
to deny the appeal for a conditional use permit.
The motion carried. 1 Davis County then filed suit
in district court, claiming that the actions of the
City Council and the Planning Commission were
unconstitutional and asking the court to issue a
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Utah's newly created and long overdue
Administrative Procedures Act, Utah Code Ann.
§§ 63-46b-1 to -21 (1987), does not apply to this
case. Although the Utah Administrative
Procedures Act became effective January 1, 1988,
1987 Utah Laws ch. 161, § 315, it does not apply to
cases already pending at its effective date. See
Angell v. Board of Review, 750 P.2d 611, 612 n. 2
(Utah Ct.App.1988). Moreover, unlike in some
states, the Utah act applies only to state and not
to local agencies. 3

writ of mandamus requiring Clearfield to grant
the conditional use permit. The case was heard on
April 24 and 25, 1986 and the trial court
subsequently issued a memorandum decision
ruling in favor of Davis County and authorizing a
writ of mandamus requiring Clearfield City to
issue the permit.
The trial court found that the city's action in
denying the permit was arbitrary, capricious,
discriminatory, and without substantial basis in
fact. The court upheld the Clearfield City zoning
ordinance as constitutional, but found that the
city unconstitutionally applied it because there
was no rational or reasonable basis to deny the
permit. Clearfield's request for a stay of judgment
was subsequently denied and this appeal
followed. 2
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See Utah Code Ann. § 63-46b-1(1) (1987). The
Utah act specifically excludes application to "any
political subdivision of the state, or any
administrative unit of a political subdivision of
the state." Utah Code Ann. § 63-46b-2(1)(b)
(1987).

Before turning to the merits of the appeal, it
is necessary to review both the proper procedure
for judicial review of the city's action and the
applicable standards of review.

B. Review pursuant to zoning statute
Likewise, and contrary to the city's
suggestion on appeal, Davis County was
precluded from using the statutory avenue of
appeal intended as the vehicle for review of
zoning decisions, Utah Code Ann. § 10-9-15
(1986), since this case involves an application to
the Planning Commission and an appeal to the
City Council, rather than a decision of the Board
of Adjustment. Section 10-9-15 provides, in
relevant part:

I. PROPER PROCEDURE FOR REVIEW
Judicial review of zoning decisions can be
characterized as merely a variant of judicial
review of administrative decision-making. 7
Rohan, Zoning and Land Use Controls § 52.01
(1986). Aside from that generalization, there is
inconsistency in how the process of review occurs.
This is a result not only of a divergence of practice
concerning
whether
state
administrative
procedure acts govern the review of zoning
decisions, but also of the nuances within the
various zoning enabling acts by which state
legislatures have delegated the authority to enact
and enforce zoning ordinances to municipalities.
Therefore, judicial review of local zoning or
planning matters necessarily depends on the
extent to which the state administrative
procedure act is applicable, an interpretation of
the enabling legislation, and the provisions of the
pertinent local ordinance. See id.

The city or any person aggrieved by any decision
of the board of adjustment may have and
maintain a plenary action for relief therefrom in
any court of competent jurisdiction....
Utah Code Ann. § 10-9-15 (1987).
The city argues that Davis County did not
follow the proper procedure for judicial review of
the City Council's decision because Davis County
should have commenced the kind of action
contemplated by § 10-9-15 rather than seeking a
writ of mandamus. The city cites the case of Crist
v. Mapleton City, 28 Utah 2d 7, 497 P.2d 633
(1972), as authority for the proposition that

A. Review pursuant to state administrative
procedure act
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the words "or the City Council" into its ordinance.
Where a route of review is provided by a state
statute, a municipality lacks the power to alter
that scheme. See, e.g., Cushing v. Smith, 457 A.2d
816, 820 (Me.1983).

mandamus is not a substitute for appeal. In Crist,
the Utah Supreme Court held that when an
applicant has appealed to a board of adjustment,
mandamus is not available to compel issuance of
a permit; the applicant must seek the "plain,
speedy, and adequate remedy" of judicial review
under § 10-9-15. 497 P.2d at 634.

The Utah Supreme Court recently found a
similar procedure invalid because it conflicted
with Utah's enabling act, Utah Code Ann. §§ 10-91 to -18 (1986). Chambers v. Smithfield City, 714
P.2d 1133, 1137 (Utah 1986). The enabling act
provides that the legislative body of a city, such as
Clearfield's city council, has the right to

In this case, however, Davis County was not
in need of review of a board of adjustment
decision. It was aggrieved by action of the City
Council affirming the decision of the Planning
Commission. There is no statutory recourse
similar to § 10-9-15 for review of city council
action, apparently leaving the county with no
recourse other than to obtain review by the
traditional means of seeking an extraordinary
writ or, more precisely, appropriate relief
available where no other adequate remedy exists.
See Utah R.Civ.P. 65B(a), (b)(3).
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regulate zoning, but in order to exercise that
power, the legislative body shall provide for a
board of adjustment to function as an appellate
body for any person aggrieved by a zoning
decision. 714 P.2d at 1136.

C. Review pursuant to ordinance

The Court in Chambers interpreted § 10-9-15
as expressing a clear legislative intent to vest the
authority to grant variances solely with the board
of adjustment. 714 P.2d at 1136. The ordinance at
issue in Chambers required that variance requests
be submitted to both the board of adjustment and
the planning commission, with appeal to the city
council. The Court found that the city's
procedures conflicted with the enabling act by
vesting the city council, rather than the board of
adjustment, with final authority over the
determination whether or not to grant variances
from the zoning ordinances. 714 P.2d at 1137. See
Scherbel v. Salt Lake City Corp., 758 P.2d 897,
899, 81 Utah Adv.Rep. 15, 16 (Utah 1988) (board
of adjustment rather than city council is
appropriate body to hear zoning appeals from
planning commission under council-mayor form
of government).

Notwithstanding the unavailability of
statutory review pursuant to § 10-9-15, the city
claims that Davis County was nonetheless
required to appeal as prescribed by Clearfield City
ordinance. The section of the Clearfield City
ordinance governing the issuance of conditional
use permits, at least as reproduced in our record,
provides that appeals from the Planning
Commission must proceed to review by the City
Council. Appeals from the city council must then
be taken to a court of competent jurisdiction
pursuant to a provision similar, but not identical,
to, § 10-9-15. That ordinance provision provides,
in relevant part, with our emphasis added:
Any person aggrieved by or affected by any
decision of the Board of Adjustment or the City
Council may have and maintain a plenary action
for relief therefrom in any court of competent
jurisdiction....

While the Clearfield City ordinance differs
from the one in Chambers, it nonetheless also
fails to provide for final review of zoning matters
by a board of adjustment as required by § 10-9-15
and endeavors to vest the City Council with the
final determination of conditional use permits. A
legislative body may act as a board of appeals only

While it is true that, if this provision were
valid, the county should have commenced "a
plenary action for relief" in the district court, the
city cannot alter the scope and procedure for
review required by § 10-9-15 by simply inserting
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its way to district court in the context of a petition
for an extraordinary writ. Thus, the nature of
review by the district court was a hybrid
proceeding involving some elements of
administrative review and some elements of an
independent civil action. That is, the trial court
did not limit its review to consideration of the
record, as is typically the case in reviewing
administrative decisions where a record is
available, but heard two days of extensive
testimony from various witnesses as is more
typical of an independent civil action.

when the creation of a board of adjustment is not
statutorily mandated. 4 See 7 Rohan, Zoning and
Land Use Controls § 49.01 (1986) ("If the creation
of a zoning board is mandatory, a local legislative
body cannot reserve unto itself the sole power to
grant or deny variances."). See also Scherbel v.
Salt Lake City Corp., 758 P.2d at 899, 81 Utah
Adv.Rep. at 16 ("the authority to resolve zoning
disputes is properly an executive function rather
than a legislative one").
Clearfield City cannot be heard to complain
about the inappropriateness of the county's choice
of procedure for obtaining judicial review in light
of its own, flawed conditional use permit
procedures. Simply put, Clearfield City imposed
on the county a procedure inconsistent with that
envisioned in the enabling act. Having done so, it
cannot insist on the method of district court
review envisioned in that act. 5

A. Trial Court Review of Administrative Decision
Clearfield City argues that the trial court
erred in handling review of a city council decision
as, in effect, a trial de novo and that the court
should have been limited to consideration of
whether, on the record, the council's action was
arbitrary and capricious and not supported by
substantial evidence. The Utah Supreme Court
recently addressed a similar argument in Xanthos
v. Board of Adjustment, 685 P.2d 1032 (Utah
1984), which involved an appeal to the district
court pursuant to § 10-9-15 from a decision by a
board of adjustment denying a variance. After a
bench trial, at which the judge heard evidence in
addition to that adduced at the board hearing, the
court reversed the board's decision and ordered
the board to grant the variance. Salt Lake City
argued, as Clearfield City argues in this case, that
the court was limited to consideration of whether
the board's action was arbitrary and capricious
and not supported by substantial evidence.

Since the Utah Administrative Procedures
Act does not apply to local agencies and this is not
an appeal pursuant to § 10-9-15 nor any other
statutorily-prescribed scheme, Davis County was
entitled to seek judicial review through a
procedure traditionally used where review is not
otherwise provided for. Rule 65B of the Utah
Rules of Civil Procedure recognizes that
appropriate relief may be granted "where the
relief sought is to compel any inferior tribunal, or
any corporation, board or person to perform an
act which the law specially enjoins as a duty
resulting from an office...." Utah R.Civ.P.
65B(b)(3). Therefore, an action for extraordinary
relief was the appropriate vehicle for obtaining
review of the City Council's decision to uphold
denial of the conditional use permit sought by
Davis County. 6

The Utah Supreme Court defined the scope of
review contemplated by the terms "plenary
action" as used in § 10-9-15. "The nature and
extent of the review depends on what happened
below as reflected by a true record of the
proceedings, viewed in the light of accepted due
process requirements." Id. at 1034 (quoting
Denver & Rio Grande Western R. R. Co. v. Central
Weber Sewer Improvement Dist., 4 Utah 2d 105,
287 P.2d 884, 887 (1955)). If the hearing had
proceeded in accordance with due process
requirements, the reviewing court must look only
to the record "but where it had not or where there
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II. STANDARDS OF REVIEW AND DEFERENCE
The unique procedural posture of this case
results in some confusion over the applicable
standard of review both at the trial court level and
on appellate review. While the appeal is taken
from an administrative decision, the case found
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nonetheless precluded from giving deference to
the trial court's decision. Indeed, it is often stated
that an appellate court owes no particular
deference to a trial court's prior review of
8
particular
agency
action.
See,
e.g.,
Technomedical Labs, Inc. v. Securities Div., 744
P.2d 320 (Utah Ct.App.1987). "When a lower
court has reviewed the administrative decision
and the court's judgment is challenged on appeal,
we review the administrative decision just as if
the appeal had come directly from the agency." Id.
at 321 n. 1. See also Bennion v. Utah State Bd. of
Oil, Gas & Mining, 675 P.2d 1135, 1139 (Utah
1983).

was nothing to review, the reviewing court must
be allowed to get to the facts." Id. The Supreme
Court concluded that the role of the trial court in
reviewing the board's decision is to determine
whether the action was so unreasonable as to be
arbitrary and capricious, but "[i]n order to make
that determination, the district court may take
additional evidence so long as it is relevant to the
issues that were raised and considered by the
board." Id. at 1035. See also Honn v. City of Coon
Rapids, 313 N.W.2d 409, 416 (Minn.1981); 3
Anderson, American Law of Zoning § 27.32
(1986) (a court reviewing a decision of a local
zoning board may take additional evidence if
necessary to aid in the fair disposition of the
case). Xanthos involved the question of the
proper standard of review under § 10-9-15, which
is not the basis for this appeal as explained above.
However, its reasoning applies at least as readily
to an action commenced pursuant to Rule 65B to
secure a writ.

This doctrine, of course, makes sense only in
the context of review of agency action on a record.
The appellate court ordinarily gives no
presumption of correctness to the lower court
decision because the lower court's review of the
administrative record is not ordinarily more
advantaged than the appellate court's review.
Bennion v. Utah State Bd. of Oil, Gas & Mining,
675 P.2d at 1139. On the other hand, when the
trial court hears testimony from witnesses, as in
this case, "we are particularly mindful of the
advantaged position of the trial court to hear,
weigh and evaluate the testimony of the parties."
J & M Const., Inc. v. Southam, 722 P.2d 779, 779
(Utah 1986). See also Jensen v. Brown, 639 P.2d
150, 152 (Utah 1981) (court is "mindful of the
advantaged position of the trial judge who sees
and hears the witness" and therefore "give[s] due
deference to his decisions").

Even though the record was perhaps more
extensive in this case than is typical in zoning
matters, we find the trial court was justified in
receiving additional evidence for at least two
reasons. First, the trial court was concerned about
the secretive nature and lack of any record or
minutes of the City Council's "pre-meeting."
Second, notwithstanding Davis County's request,
the Planning Commission refused to give its
reasons for denying the permit and the City
Council refused to enter
Page 710

Therefore, insofar as the trial court's decision
turns on the administrative record, we give no
particular deference to the trial court. But insofar
as it turns on the testimony of witnesses, we defer
to the trial court's advantaged position.

formal findings in support of its decision. Thus, in
order to determine whether the action taken by
the City Council was so unreasonable as to be
arbitrary and capricious, the trial court received
additional evidence to ascertain what transpired
at the pre-meeting and to discover the city's
actual reasons for denying the permit. 7

III. TRIAL COURT'S DECISION
The trial court concluded that the Planning
Commission's action in denying the conditional
use permit and the City Council's action in
upholding the denial were arbitrary and
capricious and without substantial basis in fact.
The court also concluded that the Planning

B. Appellate Review of Trial Court Decision
Assuming, as we have concluded, that it was
appropriate for the trial court to hear additional
testimony, the city argues that this court is
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administrators appeared at the public hearings to
oppose the proposed facility. Similarly, the police
department made a presentation suggesting that
crime would not increase in the area if the facility
were permitted.

Commission
and
the
City
Council
unconstitutionally
applied
the
applicable
provisions of the zoning ordinance.
Page 711
A. Lack of evidence supporting city's decision

With regard to the concern over real estate
values, the court found that no studies were made
and no opinions were given by professional real
estate appraisers nor was any credible evidence of
reduced property values produced at the hearings.
In a similar vein, two professional planners were
employed by the city but neither voiced any
objection to granting the application.

In its memorandum decision, the trial court
explained that the Planning Commission's refusal
to furnish written findings, or at least provide the
basis for its decision so that Davis County could
intelligently respond on appeal to the City
Council, tended to suggest there was no rational
basis for the Planning Commission's decision.
With regard to the City Council's decision,
although the court carefully reviewed the
verbatim transcript of the public meetings
provided by Davis County, it found that "nowhere
in the transcripts ... is there believable
information or evidence on which the Clearfield
City Council could have rationally believed that
the proposed mental health facility would pose
any special threat to Clearfield City's legitimate
interest." Consequently, the trial court's decision,
for the most part, turned on testimony received
by the court over a two day period in an effort to
ascertain what the basis for the city's decision
actually was.

Even if the reasons given in the motion
adopted by the council might otherwise be legally
sufficient, see Note 1, supra, the denial of a permit
is arbitrary when the reasons are without
sufficient factual basis. See, e.g., C.R. Invs., Inc. v.
Village of Shoreview, 304 N.W.2d 320
(Minn.1981). In Shoreview, several single-family
homeowners objected to the use of land in their
vicinity for construction of multiple dwellings. At
the public meeting, they expressed concerns
about traffic problems, reduced property values,
and density. The court in Shoreview reviewed
these reasons and concluded that the planning
commission's stated reasons for denying the
special use permit, an action which was upheld by
the city council, did not have factual support in
the "vague reservations expressed by either the
single family owners or the commission
members." Id. at 325. The court found the reasons
did not justify denial of the permit "even though
they would have been legally sufficient had the
record demonstrated a factual basis for them." Id.

The court found that the pre-meeting held by
the City Council on October 9, although
"ostensibly" a public meeting, was not an open
meeting, yet the merits of Davis County's
application were discussed and council members
obviously relied on information supplied in that
meeting. The court also found that the maps
presented and relied upon in the pre-meeting
were arbitrarily drawn and were not presented or
explained at the public meeting.

B. "Public clamor"
Based on its review of the testimony, and the
lack of any credible evidence in support of the
City Council's articulated reasons for denying the
application, the trial court found that the City
Council's decision was based on "public clamor," 9
which was not a legally sufficient basis for
denying the permit. The court explained:

In its findings, the court reviewed the reasons
suggested at trial for the council's denial of the
permit and found that none were supported by
the evidence. In response to the concern that the
proposed facility would create a danger or
nuisance because of its proximity to the junior
high school, the court noted that neither the Davis
County School District nor the junior high
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issue a conditional use permit to allow it to
construct a wastewater treatment facility. The
district court denied the writ and the city
appealed. The Minnesota Court of Appeals found
that Carlton County acted arbitrarily and
capriciously in denying the city's application and
reversed the district court and remanded with
instructions to issue the writ of mandamus
ordering the county board to issue the conditional
use permit. 386 N.W.2d at 776. The court in
Barnum, noting that the failure by the county
board to make sufficient findings in support of its
decision made the court's task of review "highly
impractical" because "[t]here is no way to
determine from the record ... what the county
board's thinking was when it denied the
conditional use permit," id. at 775, rejected the
county's argument that its decision was based
upon concerns aired by property owners at the
public meeting. The court stated that though
these sentiments may be weighed in a zoning
decision, "they may not be the sole basis for
granting or denying a given permit." Id. The court
characterized the county's decision in these
terms:

Indeed, there is almost uniform public clamor
when any mental health facility, halfway house,
jail or prison is proposed. The public realizes the
need for such facilities, but they should always be
located somewhere else.... Citizen opposition is a
consideration which must be weighed, but cannot
be the sole basis for the decision to deny.
The Utah Supreme Court recognized the
validity of the trial court's concern in Thurston v.
Cache County, 626 P.2d 440 (Utah 1981). In
Thurston, the Court, in upholding the Cache
County Planning Commission's denial of
conditional use permits to build residences in an
agricultural area, acknowledged that, while there
is no impropriety in the solicitation of or reliance
on the advice of neighboring landowners, "the
consent of neighboring landowners may not be
made a criterion for the issuance or denial [of] a
conditional use permit." Id. at 445.
In a case factually more similar to the instant
one, the Wyoming Supreme Court stated that
"[t]he opposition of neighbors is not one of the
considerations to be taken into account" when
determining whether to issue a development
permit. Board of County Comm'rs v. Teton
County Youth Servs. Inc., 652 P.2d 400, 411
(Wyo.1982). In that case, the county commission
denied an application for a development permit,
submitted by Youth Services, to use an existing
facility as an alternative residential treatment
center for the care and treatment of juveniles in
need of supervision or emotionally and socially
handicapped. The Wyoming Supreme Court
agreed with the trial court that the commission's
decision had to be set aside since the commission
found that neighbors opposed the proposed
development and the court could not determine
the weight the commission gave to such
"unauthorized criteria" in making its decision. Id.
at 411.

Its decision appears to have been merely a
response to public opposition. This is an
insufficient basis upon which to deny a
conditional use permit. A county must rely on
facts, and not mere emotion or local opinion, in
making such a decision.
Id. at 776. Accord, Chanhassen Estates
Residents Ass'n v. City of Chanhassen, 342
N.W.2d 335, 340 (Minn.1984) ("[D]enial of a
conditional use must be based on something more
concrete than neighborhood opposition and
expressions of concern for public safety and
welfare.").
C. Conclusion
While the reasons given by the Clearfield City
Council for denying the permit might be legally
sufficient if supported, the trial court was correct
in concluding that the offered reasons are without
factual basis in the record. What the court found
to be the real reason for the action, "public

In another case involving judicial review of
local action denying conditional use permits, City
of Barnum v. County of Carlton, 386 N.W.2d 770,
affirmed on remand, 394 N.W.2d 246
(Minn.Ct.App.1986), the City of Barnum sought a
writ of mandamus to compel the county board to
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4 The enabling act for city zoning is different from
the enabling act for county zoning. The county act
makes the decision to appoint a board of
adjustment discretionary with the county
commission rather than mandatory as under the
city enabling act. Chambers v. Smithfield City, 714
P.2d 1133, 1137 (Utah 1986).

clamor," is not an adequate legal basis for the
city's decision. Therefore, we agree with the trial
court that Clearfield
Page 713
City acted arbitrarily and capriciously in denying
the conditional use permit for reasons which
either had no factual basis or were not legally
sufficient. Because we find the decision arbitrary
and capricious, we have no need to consider
whether the city's ordinance was unconstitutional
on its face or as applied. 10 Accordingly, we affirm
the trial court's decision.

5 The county might have premised its attack on
the City Council's action on the ground that the
council was not authorized to hear the zoning
appeal. See, e.g., Scherbel v. Salt Lake City Corp.,
758 P.2d at 899, 81 Utah Adv.Rep. at 16. It did
not do so. Nor does the city contend in this appeal
that the county should have appealed to a body
other than the City Council, a position it would in
any event be estopped from asserting. The city's
point is that the City Council functioned as a kind
of board of adjustment and that, therefore,
judicial review of its decision should have been
accomplished in the same way as review of board
of adjustment decisions.

GREENWOOD and BILLINGS, JJ., concur.
--------------1 The motion referred to the following "reasons":
Clearfield's responsiveness to the community and
the County's special needs by four structured
residential and residential-type facilities within
the radius of one mile; and that 11% of the land
would be designated to this particular type of
structured residential use; and that to uphold the
Clearfield master plan and zoning ordinance to
minimize the changes of the characteristics of the
neighborhood.

6 By either route, mandamus or review pursuant
to the statute, the case would have ended up in
district court. It may be that denominating the
proceeding as "mandamus" or as a "plenary
action" under § 10-9-15 is neither determinative
nor "anything other than a technicality which did
not adversely affect the rights of the parties." Crist
v. Mapleton City, 28 Utah 2d 7, 497 P.2d 633, 636
(1972) (Crockett, J., dissenting). The city
apparently believes its decision would be entitled
to more deference if reviewed under § 10-9-15
than in the context of a mandamus action. Of
course, whatever minimal benefit the county
receives by virtue of its appeal being in the
mandamus context is a direct consequence of the
city's own questionable procedure for obtaining a
conditional use permit.

2 We are advised that, upon denial of the motion
for stay, the county closed its transaction with
Victor Smith, acquired the site, made such
renovations as might have been necessary to
adapt the large residence to the county's purpose,
and has continuously operated the treatment
facility for some two years now.
3 While some states have specifically made their
administrative procedure acts applicable to local
agencies, at least one state has achieved the same
result through the interpretation of rules of
procedure. See, e.g., Board of County Comm'rs v.
Teton County Youth Servs., Inc., 652 P.2d 400,
416 (Wyo.1982). Assuming favorable experience
with the Utah Administrative Procedures Act, the
Legislature may, in due course, wish to consider
extending its application to local agencies.

7 We note that in taking additional evidence and
making its detailed findings, the trial court made
a fair and disciplined effort to understand the
basis for the city's decision. In no sense did it
venture beyond its role as the court was said to
have done in Xanthos and decide the case
"according to [its] notion of what was in the best
interests of the citizens" of Clearfield City.
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Xanthos v. Board of Adjustment, 685 P.2d at
1035.
8 That notion has always been a bit of an
overstatement. Even if not strictly required,
deference is no doubt given where the trial court's
analysis is illuminating. Cf. Zions First Nat'l Bank
v. National Am. Title Ins. Co., 749 P.2d 651, 654
(Utah 1988) ("Although we may not defer to a
trial court's conclusion on a legal question, we
certainly may derive great benefit from the trial
judge's views on the issue and may be persuaded
by those views."). In any case, the Utah practice of
duplicative, two-tiered judicial review of agency
action has been time-consuming and inefficient.
The Utah Administrative Procedures Act wisely
breaks from this approach. Informal agency
action, where no record is made, will be reviewed
in district court on a trial de novo basis, in
connection with which a record will be generated.
See Utah Code Ann. § 63-46b-15(1)(a) (1986).
Appellate review would proceed on the record
made in the trial court. Conversely, formal agency
action, which generates a record, is reviewed
directly by this court or by the Utah Supreme
Court. See Utah Code Ann. § 63-46b-16(1) (1986).
This approach leaves each level of court doing
what it does best--trial courts receiving and
evaluating testimony and appellate courts
reviewing records and resolving legal issues.
9 The clamor is typified by the curious action
taken at the Planning Commission hearing, where
citizens in attendance were asked to vote on the
application. Only one person voted for the facility
and all others in the audience voted against it.
10 As noted in section I(C) of this opinion, the
city's ordinance is inconsistent with generally
applicable state law, at least insofar as it vests in
the City Council, rather than a board of
adjustment, the final word on applications for
conditional use permits. In that sense, the
ordinance is unconstitutional under the
supremacy clause contained in Utah Const. Art.
XI, § 5. See Allgood v. Larson, 545 P.2d 530, 532
(Utah 1976).
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limitations period specified by section 10-9-1001
of the Utah Code. We affirm.

100 P.3d 1171
2004 UT 75

BACKGROUND

Brent FOUTZ, Aleta Taylor, Drew
Chamberlain, Michael Ann Rippen, Jordan
River Nature Center, Inc., and Friends of
Midas Creek, Inc., Plaintiffs and
Appellants,
v.
CITY OF SOUTH JORDAN, a body politic,
and City of South Jordan Community
Development Department, Defendants and
Appellees.

¶ 2 The South Jordan City Council approved
the Riverpark Site Plan on February 14, 2001. The
Site Plan, proposed by Anderson Development
Company, contemplated construction of an office
building and parking lot near the Jordan River.
The Site Plan initially was reviewed by the city
planning staff and transferred to the South
Jordan Planning Commission with a positive
recommendation. The Planning Commission held
a public hearing on the plan and thereafter
transferred it to the City Council with a
recommendation that it be approved. Following
public notice and an additional public hearing,
the City Council unanimously approved the plan.

No. 20020642.
Supreme Court of Utah.
August 27, 2004.

¶ 3 Construction of the office building and
adjacent parking structure called for by the Site
Plan commenced in the summer of 2001. In July
2001, plaintiffs contacted South Jordan and
complained that the construction project violated
a city ordinance aimed at preserving natural areas
surrounding the Jordan River. Plaintiffs asked
South Jordan to issue a written stop order
pursuant to the "Zoning Enforcement" section of
the South Jordan City code. When South Jordan
refused to do so, plaintiffs sought review by the
South Jordan Board of Adjustment. According to
plaintiffs' complaint, the Board of Adjustment
declined to review the request on jurisdictional
grounds.

[100 P.3d 1172]
Jeffrey W. Appel, Jennifer L. Crane, Kristine M.
Larsen, Salt Lake City, for plaintiffs.
Jody K. Burnett, Robert C. Keller, Salt Lake
City, and W. Paul Thompson, Melanie M.
Serassio, South Jordan, for defendants.
PARRISH, Justice:
¶ 1 Plaintiffs Brent Foutz, Aleta Taylor, Drew
Chamberlain, Michael Ann Rippen, Jordan River
Nature Center, Inc., and Friends of Midas Creek,
Inc., appeal the district court's dismissal of their
action against the City of South Jordan and the
South
Jordan
Community
Development
Department. Plaintiffs filed an enforcement
action under section 10-9-1002 of the Utah Code,
alleging that the South Jordan City Council
approved construction of a parking lot near the
Jordan River in violation of city ordinance. The
district court dismissed plaintiffs' action, holding
that it was, in reality, a challenge to the city's land
use decision and was therefore barred because
plaintiffs failed to file it within the 30-day

¶ 4 Plaintiffs filed suit in the district court on
October 4, 2001, seeking declaratory and
injunctive relief pursuant to Utah Code section
10-9-1002. That section, which is part of the
Municipal
Land
Use
Development
and
Management Act (MLUDMA), Utah Code Ann. §§
10-9-101 to -1003 (2001), provides, in pertinent
part, as follows:
Enforcement.
(1)(a) A municipality or any owner
of
real
estate
within
the
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municipality in which violations of
this chapter or ordinances enacted
under the authority of this chapter
occur or are about to occur may, in
addition to other remedies provided
by law, institute:

moved to dismiss the action on the basis that
plaintiffs had failed to initiate it within 30 days of
the city's approval of the Site Plan. South Jordan
argued that approval of the Site Plan constituted a
land use decision that had to be challenged, if at
all, within the time specified by section 10-9-1001
of the Utah Code. That section, also part of the
MLUDMA, provides, in relevant part, as follows:

(i)
injunctions,
mandamus,
abatement, or any other appropriate
actions; or

Appeals.

(ii) proceedings to prevent, enjoin,
abate, or remove the unlawful
building, use, or act.

(1) No person may challenge in
district court a municipality's land
use decisions made under this
chapter or under the regulation
made under authority of this
chapter until that person has
exhausted
his
administrative
remedies.

Utah Code Ann. § 10-9-1002(1)(a) (2001). We
will refer to this section as the "Enforcement"
section.
¶ 5 Plaintiffs' suit alleged that the city had
violated South Jordan City ordinance 97-7.
Ordinance 97-7, passed in April 1997, amended
the "South Jordan City Zoning Map and Zoning
Ordinance" by changing property near the Jordan
River from an agricultural zone to an office
service zone. The ordinance specifically excepted
property "located within the 100-year flood plain
and meander corridor along the Jordan River ...
which shall continue to be designated on the
Future Land Use Plan Map as recreation/open
space or preservation areas." South Jordan, Utah,
Ordinance 97-7 (Apr. 28, 1997). According to
plaintiffs, the parking structure contemplated by
the Riverpark Site Plan violated ordinance 97-7
because it was to be located in the excepted flood
plain and corridor area.

(2)(a) Any person adversely affected
by any decision made in the exercise
of the provisions of this chapter may
file a petition for review of the
decision with the district court
within 30 days after the local
decision is rendered.
Utah Code Ann. § 10-9-1001(1), (2)(a)
(2001).2 We will refer to this section as the
"Appeals" section.
¶ 7 The district court granted South Jordan's
motion to dismiss. It stated:
[The Appeals section] requires
individuals
challenging
a
municipality's land use decision to
file a petition for review with the
district court within thirty (30) days
after the local decision is rendered.
In this case, the South Jordan City
Council approved the Riverpark Site
Plan for development on February
14, 2001. Plaintiffs, however, failed
to file a complaint with this Court
until October 4, 2001 — well outside
the statutory thirty (30) day review
period.

[100 P.3d 1173]
Plaintiffs also alleged in their complaint that the
Site Plan violated a master development
agreement that South Jordan had entered into
with Anderson Development Company in April
1998.1
¶ 6 South Jordan responded to plaintiffs'
complaint on the merits, alleging that the Site
Plan violated neither city ordinance nor the
master plan agreement. In addition, South Jordan
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¶ 11 This case requires that we reconcile the
Appeals section, section 10-9-1001, with the
Enforcement section, section 10-9-1002. "[O]ur
primary goal in interpreting statutes is to give
effect to the legislative intent, as evidenced by the
plain language, in light of the purpose the statute
was meant to achieve." State v. Burns, 2000 UT
56, ¶ 25, 4 P.3d 795; see also Bd. of Educ. of
Jordan Sch. Dist. v. Sandy City Corp., 2004 UT
37, ¶ 8, 94 P.3d 234. "We read the plain language
of the statute as a whole, and interpret its
provisions in harmony with other statutes in the
same chapter and related chapters." Miller v.
Weaver, 2003 UT 12, ¶ 17, 66 P.3d 592 (quotation
and citation omitted). We strive to construe
statutes in a manner that renders "all parts
thereof relevant and meaningful." Perrine v.
Kennecott Mining Corp., 911 P.2d 1290, 1292
(Utah 1996). We analyze the provisions of the
Appeals and Enforcement sections with these
principles in mind.

The district court also rejected plaintiffs'
argument that construction of the parking
structure constituted a continuing violation that
tolled the 30-day limit. Plaintiffs timely appealed
the district court's ruling. This court has
jurisdiction pursuant to section 78-2-2(3)(j) of the
Utah Code. Utah Code Ann. § 78-2-2(3)(j) (2002).
ANALYSIS
¶ 8 Review of a grant of a motion to dismiss
presents questions of law that we review for
correctness, giving no deference to the decision of
the district court. State v. Hamilton, 2003 UT 22,
¶ 17, 70 P.3d 111. In this case, we review for
correctness the district court's interpretation and
application of sections 10-9-1001 and 10-9-1002
of the Utah Code. See State ex rel. Div. of
Forestry, Fire & State Lands v. Tooele County,
2002 UT 8, ¶ 8, 44 P.3d 680 ("[A] district court's
interpretation of a statutory provision is a
question of law that we review for correctness.").

¶ 12 The Appeals section requires that parties
seeking to challenge municipal land use decisions
exhaust their administrative remedies and file a
petition for review within 30 days of the decision
at issue. In contrast, the Enforcement section
authorizes parties to initiate actions to enforce
municipal land use ordinances without reference
to any exhaustion requirement or limitations
period. Plaintiffs' challenge to the construction of
the parking structure arguably straddles both
sections. Although plaintiffs contend that the
existence of the parking structure constitutes a
continuing violation of city ordinance giving rise
to an enforcement action, they concede that the
city's approval of the Site Plan, which authorized
construction of the parking structure, constitutes
a land use decision.

¶ 9 On appeal, plaintiffs argue that the
district court erred in granting South Jordan's
motion to dismiss because the Enforcement
section, section 10-9-1002, provides them with an
avenue of relief separate and apart from that
available under the Appeals section, section 10-91001. Plaintiffs assert that the 30-day limitations
period contained in the Appeals section cannot be
applied to actions brought under the Enforcement
section.

[100 P.3d 1174]
¶ 10 In contrast, South Jordan contends that
plaintiffs actually are challenging a "land use
decision" governed by the Appeals section. South
Jordan maintains that the time limits imposed by
the Appeals section apply to all challenges to
municipal land use decisions. It urges that
plaintiffs not be allowed to circumvent the
requirements of that section by characterizing
their claim as an "enforcement action" brought
pursuant to section 10-9-1002.

¶ 13 Considered in isolation, the provisions of
the Enforcement section could be construed to
provide plaintiffs an avenue for redress from
South Jordan's land use decision — an avenue in
which plaintiffs would have to neither exhaust
administrative remedies nor comply with a
deadline. We are not, however, free to construe
the sections at issue in isolation or to adopt an
interpretation that would render one of them
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meaningless. Rather, we read them in conjunction
one with another, attempting to give effect to and
harmonize their collective provisions. Jerz v. Salt
Lake County, 822 P.2d 770, 773 (Utah 1991).

the
expeditious
and
orderly
development of a community....
15 Utah 2d 305, 392 P.2d 40, 42 (1964).
¶ 17 Consistent with these principles, the
Enforcement section is available to parties
seeking redress from an alleged ordinance
violation in circumstances where the alleged
violation is not authorized by or embodied in a
municipal land use decision. When the alleged
violation arises directly from a municipal land use
decision, the parties must comply with the
requirements of the statutory provision that
specifically addresses appeals from land use
decisions, section 10-9-1001. The court reviewing
the appeal may then determine whether the land
use decision was "arbitrary, capricious," or, as in
the case of violated ordinances, "illegal." Utah
Code Ann. § 10-9-1001(3) (2001).

¶ 14 Because virtually every challenge to a
land use decision could be alternatively
characterized as an "enforcement" action,
allowing a challenge to a municipality's land use
decision under the Enforcement section would
nullify the very existence of the exhaustion and
timing requirements specified in the Appeals
section. We therefore hold that plaintiffs, as
parties seeking redress from a municipal land use
decision, were obligated to comply with the
requirements of the Appeals section.
¶ 15 This construction is consistent with the
apparent purpose of the statutory scheme.3 The
Appeals section specifically addresses the appeal
of municipal land use decisions made pursuant to
the MLUDMA. By requiring the exhaustion of
administrative remedies and the filing of a
petition for review within 30 days, the provisions
of the Appeals section evince a legislative intent to
encourage the quick resolution of disputes over
land use decisions and to recognize the

¶ 18 In reaching the interpretation we
enunciate today, we are cognizant of the fact that
the statutory provisions are not entirely clear and
that the position urged by plaintiffs is not without
some appeal.5 We take comfort, however, from
the fact that our interpretation is consistent with
the apparent statutory purpose and that the
legislature is, of course, free to amend the statutes
to eliminate their ambiguity.

[100 P.3d 1175]
authority granted to municipal decision-making
bodies.

¶ 19 We take further comfort from the fact
that our interpretation is consistent with our
interpretation of a predecessor parallel statute
that this court considered some four decades ago.
In Lund, we interpreted sections 17-27-1001 and
17-27-1002 of the Utah Code, the predecessor
sections to the current CLUDMA, Utah Code Ann.
§§ 17-27-101 to -1003 (2001). 392 P.2d at 42. As
previously noted, the provisions of the CLUDMA
parallel the provisions of sections 10-9-1001 and
10-9-1002 of the MLUDMA that are at issue here.

¶ 16 The apparent statutory purpose of the
Appeals section of the MLUDMA is identical to
the purpose of the parallel provision of the
County Land Use Development and Management
Act (CLUDMA), which governs land use decisions
by counties, rather than municipalities. In Lund
v. Cottonwood Meadows Co., we found:
The 90-day limitation [period] [4] is
designed to assure speedy appeal to
the proper tribunal any grievance
that a party may have who is
adversed [sic] by a decision of an
administrative agency. The evident
purpose of the statute is to assure

¶ 20 In Lund, the plaintiff sought to prevent
the development of a mobile home park after the
Salt Lake County planning commission had
approved the plan for the park. Id. at 41. The
plaintiff argued that he was not required to
exhaust administrative remedies as required by
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commission's decision, the plaintiff was required
to appeal that decision as directed in section 1727-1001. Id. at 1237-38.

section 17-27-16 (the predecessor to section 17-271001) because the builders of the mobile home
park were in actual violation of a zoning
ordinance, and therefore section 17-27-23 (the
predecessor to section 17-27-1002) provided him
with an alternative avenue of relief. Id. at 42.6
While recognizing that section 17-27-23 provided
a general means of redress for the violation of
ordinances, Lund held that the plaintiff was
nevertheless required to fulfill the requirements
of section 17-27-16 because he was challenging an
administrative decision:

¶ 22 As in Lund and Bennion, the plaintiffs in
this case allege that the project contemplated by
the municipal land use decision violated city
ordinance. As in Lund and Bennion, however, the
project would never have been constructed and
plaintiffs' claims never would have arisen but for
the initial land use decision. Therefore, consistent
with Lund and Bennion, plaintiffs were obligated
to bring their action under the Appeals section,
section 10-9-1001, and to comply with the 30-day
time limitation contained therein.

Sec[tion] 17-27-23 gives land
owners a separate cause of action in
the courts when a violation of a
zoning resolution is charged. But
where, as in this case, the alleged
violation of the ordinance arose

¶ 23 In urging us to adopt a construction that
allows them to proceed under the Enforcement
section, plaintiffs rely on Culbertson v. Board of
County Commissioners, 2001 UT 108, 44 P.3d
642.
Culbertson,
however,
is
readily
distinguishable from the situation presented here.
The plaintiffs in Culbertson brought suit against
the county commission and developers, arguing
that the developers' building violated the terms of
a conditional use permit granted by the county
and various zoning ordinances. Id. at ¶¶ 1-10. The
county argued that the plaintiffs had failed to
exhaust administrative remedies as required
under the Appeals section, section 17-27-1001. Id.
at ¶ 29. This court held that section 17-27-1001
did not apply because the plaintiffs were not
challenging any decisions made under the
CLUDMA, but instead were seeking to enforce
decisions made pursuant to it, i.e., conditions
specified in the zoning ordinance and conditional
use permit. Id. at ¶¶ 29-30. Unlike the plaintiffs in
Culbertson, the plaintiffs in this case are not
seeking to enforce the terms of a land use
decision. Rather, they are seeking to challenge
activities expressly authorized and contemplated
by it.

[100 P.3d 1176]
from the administration of a zoning
ordinance by an administrative
officer or agency, as provided in
Sec[tion] 17-27-16, appeal from that
administrative ruling should have
been
taken
to
the
proper
administrative tribunal, or a suit
should have been commenced in the
courts within the statutory period....
Id.
¶ 21 The court of appeals reached the same
conclusion in Bennion v. Sundance Development
Corp., 897 P.2d 1232 (Utah Ct.App.1995). In
Bennion, the plaintiff challenged the county
commission's approval of a recreational resort
plan, arguing that the commission's approval
violated zoning ordinances and Utah law. Id. at
1233-34. The plaintiff contended that although he
had not exhausted administrative remedies under
section 17-27-1001, section 17-27-1002 provided a
separate avenue of relief because the developer
was in actual violation of a zoning ordinance. Id.
at 1237. The court of appeals upheld the dismissal
of the plaintiff's action, holding that because the
plaintiff's complaint was directed against the

¶ 24 Having concluded that plaintiffs were
required to satisfy the 30-day deadline specified
in the Appeals section, we address plaintiffs'
alternative argument that their action was timely
because the city's failure to stop construction of
the parking structure constitutes a continuing
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eviscerate the requirements and evident purpose
of section 10-9-1001. Because plaintiffs' challenge
to South Jordan's land use decision was not
timely, we affirm the ruling of the district court.

violation of city ordinance. Specifically, plaintiffs
argue that the 30-day limitations period was
extended as a result of this continuing violation.
In so arguing, plaintiffs rely on a provision of the
South Jordan City code, which states that "[a]
violation [of the city's zoning title] shall be
deemed a separate offense for each day the
violation exists." South Jordan, Utah, City Code §
12.04.090 (1998).

¶ 27 Chief Justice DURHAM, Associate Chief
Justice WILKINS, Justice DURRANT, and Justice
NEHRING concur in Justice PARRISH's opinion.

¶ 25 We find plaintiffs' argument
unpersuasive. The South Jordan City Council met,
discussed, and voted on the Riverpark Site Plan
on February 14, 2001. February 14 is therefore the
date on which the land use decision was rendered.
The limitations provision of the Appeals section
runs from the time the municipality "renders" a
land use "decision," not from the time of an
alleged violation. Plaintiffs' creative attempt to
characterize the city's refusal to reverse its
original land use decision as a series of
subsequent decisions cannot operate to artificially
lengthen the statutorily mandated time for
challenging the land use decision. Having rejected
plaintiffs' claim that their action was timely filed,
we hold that the district court correctly dismissed
plaintiffs' action against South Jordan.

--------

Notes:
1. In addition, plaintiffs alleged that South
Jordan's approval of the Site Plan violated city
resolution 97-9. Resolution 97-9, passed in
January 1997, amended the "Future Land Use
Map of the Land Use Element of the General Plan
of the City of South Jordan" to provide for the
possible development of office buildings near the
Jordan River in an area previously reserved for
"recreation/open space and preservation uses."
Similar to the ordinance, the resolution provided
that land "within the 100-year flood plain and
meander corridor along the Jordan River ... shall
continue to be designated on the Future Land Use
Plan Map as recreation/open space or
preservation areas." South Jordan, Utah,
Resolution 97-9 (Jan. 28, 1997).

CONCLUSION
¶ 26 We harmonize sections 10-9-1001 and
10-9-1002 of the Utah Code by holding that
[100 P.3d 1177]

2. Paragraph (2)(a) of section 10-9-1001 was
amended in 2003. Utah Code Ann. § 10-9-1001
(2003). We recite the section as it appeared prior
to amendment.

a party seeking to challenge a municipality's land
use decision under the Municipal Land Use
Development and Management Act must comply
with the requirements of section 10-9-1001. A
party may not avoid those requirements by
characterizing its challenge to the land use
decision as an enforcement action under section
10-9-1002. The legislature has specifically
addressed appeals from land use decisions in
section 10-9-1001, requiring the exhaustion of
administrative remedies and imposing a 30-day
deadline for challenging such decisions. Allowing
a party to challenge a municipality's land use
decision under section 10-9-1002 would

3. "Where the language of a statute is
ambiguous, we may look to the statutory scheme
to divine legislative intent." Lovendahl v. Jordan
Sch. Dist., 2002 UT 130, ¶ 21, 63 P.3d 705 (citing
State v. Burns, 2000 UT 56, ¶ 25, 4 P.3d 795).
Because the Enforcement and Appeals sections
overlap, imposing inconsistent requirements on
the same case, the statutes taken together are
ambiguous. Cf. United States Fid. & Guar. Co. v.
Sandt, 854 P.2d 519, 523 (Utah 1993) ("An
ambiguity in a contract [results when] two or
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more contract provisions, when read together,
give rise to different or inconsistent meanings,
even though each provision is clear when read
alone.").
4. In Lund, the court analyzed section 17-2716 of the 1953 Utah Code. 392 P.2d at 42. That
section was the predecessor to section 17-27-1001
of the current CLUDMA. See Bennion v.
Sundance Dev. Corp., 897 P.2d 1232, 1237 (Utah
Ct.App.1995); Utah Code Ann. § 17-27-16 (1953);
Utah Code Ann. § 17-27-1001 (2001); see also ¶¶
19-20, infra.
5. Plaintiffs' position is supported by the
presence in the Enforcement section of language
providing that the remedies there are "in addition
to other remedies provided by law." Utah Code
Ann. § 10-9-1002(1)(a) (2001).
6. The operative language of the provision at
issue in Lund, Utah Code Ann. §§ 17-27-16, 17-2723 (1964), is substantially equivalent to that at
issue here. See Bennion, 897 P.2d at 1235-37
(discussing Lund and setting forth the language of
sections 17-27-16 and 17-27-23). Indeed, section
17-27-23 of the Utah Code that was at issue in
Lund and the Enforcement section at issue in this
case both contain identical language providing
that the remedies they contemplate are "in
addition to other remedies provided by law."
--------
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(Utah 2011)

¶ 2 The district court stayed the arbitration,
bifurcated the case, and held that the
Ombudsman's Office did not have statutory
authority to arbitrate the action since the
threshold issue of ownership was in dispute. The
court of appeals upheld the district court's
decision. We granted certiorari on the issue of
“whether the court of appeals erred in affirming
the district court's construction of the scope of the
arbitration provision of the Property Rights
Ombudsman Act.” We hold that the plain
language of the Property Rights Ombudsman Act 1
(the “Ombudsman Act” or the “Act”) grants the
Ombudsman's Office authority to arbitrate the
threshold issue of property ownership in takings
and eminent domain disputes. Therefore, we
reverse.

251 P.3d 804
679 Utah Adv. Rep. 14
2011 UT 18
HAROLD SELMAN, INC.; Fred Selman;
Laura Selman; and Bret Selman, Plaintiffs,
Counterclaim Defendants, and Petitioners,
v.
BOX ELDER COUNTY, Defendant,
Counterclaim Plaintiff, and Respondent.
No. 20090479.
Supreme Court of Utah.
March 29, 2011.
[251 P.3d 805]

BACKGROUND

Shaun L. Peck, Brandon J. Baxter, Logan, for
plaintiffs.Stephen R. Hadfield, Brigham City, for
defendant.

¶ 3 The Selmans own a parcel of real property
(the “Property”) that is bisected by the border of
Box Elder County and Cache County. Historically,
the Selmans have used the Property as a summer
grazing pasture for their livestock. They currently
use the Property for farming, ranching, and other
agricultural pursuits. Running through the
Property is a trail that connects the cities of
Mantua and Paradise. Survey maps dating as
early as 1878 show the trail connecting the two
cities. The Selmans use the trail to move cattle
between portions of the Property.

On Certiorari to the Utah Court of Appeals
Associate Chief Justice DURRANT, opinion
of the Court:
INTRODUCTION
¶ 1 Fred, Laura, and Bret Selman, petitioners
in this case, are principals of Harold Selman, Inc.
(collectively, the “Selmans”). The Selmans own
property that is bisected by the border of Box
Elder County and Cache County. Running
through the property is a trail that connects the
cities of Mantua and Paradise. In 2007, both
counties passed resolutions designating the trail
as a county road. Shortly thereafter, Box Elder
County commenced road construction activities
on the trail. As a result of the construction, the
Selmans brought several actions against Box
Elder County alleging that the county's action
violated numerous statutes. Additionally, the
Selmans sought arbitration from the Office of the
Property Rights Ombudsman (the “Ombudsman's
Office”). The Ombudsman's Office accepted the
case for arbitration, but Box Elder County sought
to stay the arbitration and counterclaimed with a
quiet-title action, contending it was the actual
owner of the trail.

¶ 4 When the Selmans acquired the Property
in 1952, the abstracts of title prepared for the
Property did not indicate any recorded public or
private easement, grant of public roadway, or any
other reservation indicating a public interest in
the road. From the time of the original land grant
to the present, no legal action has been taken to
adjudicate any path or trail on the Property as a
public road.
¶ 5 In 2007, both Box Elder and Cache
County passed resolutions designating, based on
historical maps, the trail across the Property as a
county road. Shortly thereafter, Box Elder County
commenced road construction activities on the
trail, including the removal
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¶ 9 After filing the second suit against Box
Elder County and the suit against Cache County,
the Selmans requested arbitration of the dispute
from the Ombudsman's Office pursuant to Utah
Code section 13–43–204. Two weeks later, the
Ombudsman's Office accepted the Selmans'
arbitration request.

[251 P.3d 806]
of a gate owned by the Selmans that blocked the
trail. The Selmans allege Box Elder County's
construction work “doubled, and in some cases,
tripled the width of the trail” by cutting into
portions of the Property that Box Elder County
“previously acknowledged to be private property.”
The Selmans further allege that this has
“damaged the watershed ... and compromised the
[P]roperty's use for agricultural purposes.”

¶ 10 A week after the Selmans requested
arbitration, Box Elder County answered the
Selmans' complaints and asserted a counterclaim
to quiet title in the trail. Additionally, Box Elder
County filed a motion to bifurcate its quiet-title
claim from the Selmans' claims and to stay the
arbitration and all discovery on the Selmans'
claims until the quiet-title counterclaim was
resolved. Cache County followed by filing a
similar answer and counterclaim in its case.

¶ 6 In reaction to these construction
activities, the Selmans immediately filed suit
against Box Elder County alleging violations of
chapter 41 of title 17 of the Utah Code,2 the
National Environmental Policy Act of 1969,3 and
the Land Conservation Easement Act.4 The
Selmans also sought injunctive relief to stop Box
Elder County's road construction activities. The
district court partially granted the Selmans'
request for injunctive relief and entered a
temporary restraining order stopping all road
construction activities and ordering reinstallation
of the gate. But because litigation was pending
regarding ownership of the trail, the district court
did not allow the Selmans to lock the gate to close
the trail.

¶ 11 After hearing oral arguments, the district
court bifurcated the case and granted Box Elder
County's motion to stay arbitration with the
Ombudsman's Office. The district court held that
the threshold question of ownership of the
disputed trail should be resolved before the
Ombudsman's Office considered the eminent
domain issue and that bifurcation was
appropriate because determination of ownership
would likely lead the parties to settle.

¶ 7 Two weeks after the entry of the
temporary restraining order, the Selmans filed an
additional claim against Box Elder County and
asserted additional causes of action. Specifically,
the Selmans alleged violation of the County Land
Use, Development, and Management Act; 5
trespass; and inverse condemnation. Both parties
later agreed to consolidate the two actions against
Box Elder County.

¶ 12 After the district court's decision, the
Selmans appealed to the Utah Court of Appeals.
The Selmans argued that it was not proper for the
district court to stay the arbitration proceedings
because the matter was properly before the
Ombudsman's Office. Specifically, the Selmans
argued that Box Elder County's quiet-title claim
falls under the umbrella of “takings or eminent
domain issues” appropriate for the Ombudsman's
Office to consider under the Ombudsman Act.
Thus, the Selmans argued, the quiet-title matter
should be included in, not litigated prior to, the
arbitration.

¶ 8 In addition to the claims against Box
Elder County, the Selmans filed suit against Cache
County to stop it from beginning road
construction on its side of the trail. In the
complaint against Cache County, the Selmans
asserted the same six claims they had asserted
against Box Elder County in their two previous
complaints.

¶ 13 The Utah Court of Appeals upheld the
district court's decision. The court of appeals
reasoned that the provision of the Ombudsman
Act granting the Ombudsman's Office authority to
arbitrate takings and eminent domain disputes
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should be read narrowly so as not to include
issues “peripherally

TO TAKINGS AND EMINENT DOMAIN
DISPUTES

[251 P.3d 807]

¶ 17 The arbitration provision of the
Ombudsman Act does not support the court of
appeals' conclusion that the issue of property
ownership lies beyond the statutory authority of
the Ombudsman's Office. Rather, the plain
language of the Ombudsman Act indicates that
the Ombudsman's Office has authority to
arbitrate the issue of property ownership as it
applies to takings and eminent domain disputes.

related to a takings claim,” such as ownership of
the property in dispute.6 Additionally, the court
reasoned that since the statute suggests that only
property owners may invoke the authority of the
Ombudsman's Office and that since takings
claims begin with the premise that ownership is
not in dispute, ownership of the property “is a
threshold issue to the subsequent question of
whether there has been a taking” and thus should
be “resolved judicially before arbitration.” 7

¶ 18 When interpreting statutes, our “
‘primary objective ... is to give effect to the
legislature's intent.’ ” 9 “To discern legislative
intent, ‘we look first to the statute's plain
language.’ ” 10 In doing so, “[w]e presume that the
legislature used each word advisedly and read
each term according to its ordinary and accepted
meaning.” 11 Additionally, “ ‘[w]e read the plain
language of the statute as a whole [ ] and interpret
its provisions in harmony with other statutes in
the same chapter.’ ” 12 “When the plain meaning
of the statute can be discerned from its language,
no other interpretive tools are needed.” 13

¶ 14 The Selmans filed a Petition for Writ of
Certiorari in June 2009, which we granted on the
issue of “whether the court of appeals erred in
affirming the district court's construction of the
scope of the arbitration provision of the Property
Rights Ombudsman Act.” We have jurisdiction
under Utah Code section 78A–3–102(3)(a).
STANDARD OF REVIEW
¶ 15 On certiorari, we review the court of
appeals' decision for correctness, “giving no
deference to its conclusions of law.” 8

¶ 19 We hold in Part I.A. that the
Ombudsman's Office has authority to determine
the issue of property ownership as it relates to
takings and eminent domain issues. We conclude
that the plain language of the Ombudsman Act
grants the Ombudsman's Office authority to
arbitrate disputes involving takings and eminent
domain issues and that the issue of ownership is a
necessary element to all

ANALYSIS
¶ 16 We granted certiorari on the issue of
whether the court of appeals erred in affirming
the district court's construction of the scope of the
arbitration provision of the Ombudsman Act. This
requires us to determine whether the
Ombudsman's Office has authority under the
Ombudsman Act to address the issue of property
ownership as it applies to takings and eminent
domain disputes. We hold that it does. Thus, the
district court erred in staying the arbitration
proceedings.

[251 P.3d 808]
takings and eminent domain claims. In Part I.B.,
we hold that the Selmans qualify as property
owners for purposes of invoking the Ombudsman
Act because the mere allegation of property
ownership is sufficient to invoke the authority of
the Ombudsman's Office.

I. THE PLAIN LANGUAGE OF THE
OMBUDSMAN ACT ALLOWS THE
OMBUDSMAN'S OFFICE TO ARBITRATE
PROPERTY OWNERSHIP AS IT APPLIES

A. The Ombudsman's Office Has Authority
to Arbitrate the Issue of Property
Ownership as It Applies to Takings and
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“protectable interest” is the first required element
in any takings claim. And to the degree it is
necessary to establish a takings claim, the Act's
plain language incorporates the “protectable
interest” element into the subject matter over
which the Ombudsman's Office has authority.
Property ownership is a protectable interest. So
the Selmans must establish that they own the
property at issue as the first element of their
takings claim and that the Ombudsman's Office
has authority to arbitrate the issue. This is not to
say that the Ombudsman's Office has authority to
resolve all quiet-title disputes between private
parties and government entities. The Act does not
grant the Ombudsman's Office such broad
authority. But here the Selmans have alleged that
Box Elder County has taken their property, so the
authority of the Ombudsman's Office is not being
invoked to resolve a quiet-title dispute—the
resolution of the issue of title is merely a
necessary element of the Selmans' takings claim.
And takings claims are within the authority of the
Ombudsman's Office.

Eminent Domain Disputes Because
Property Ownership Is an Essential
Element of All Takings and Eminent
Domain Claims
¶ 20 Because the Ombudsman's Office has
authority to arbitrate disputes involving takings
and eminent domain claims and because property
ownership is an essential element of all such
claims, the court of appeals erred when it
concluded that the issue of property ownership
does not fall under the statutory responsibilities
of the Ombudsman's Office.
¶ 21 The Ombudsman Act grants the
Ombudsman's Office specific authority to use
alternative dispute resolution to resolve disputes
involving takings and eminent domain issues. The
Act states in relevant part that “[i]f requested by
the private property owner and otherwise
appropriate, the Office of the Property Rights
Ombudsman shall mediate, or conduct or arrange
arbitration for, disputes between private property
owners and government entities that involve: ...
takings or eminent domain issues....” 14

¶ 24 Accordingly, because the plain language
of the Ombudsman Act grants the Ombudsman's
Office authority to arbitrate disputes involving
takings and eminent domain issues, and because
property ownership is a necessary element to all
takings and eminent domain claims, we hold that
the Ombudsman's Office has authority to
determine the issue of property ownership insofar
as it relates to the Selmans' takings claim.

¶ 22 The Act defines “[t]akings and eminent
domain law” as “the provisions of the federal and
state constitutions, the case law interpreting those
provisions, and any relevant statutory provisions
that: ... involve constitutional issues arising from
the use or ownership of real property....” 15 Thus,
the Act's plain language specifically incorporates
our case law interpreting the takings and eminent
domain provisions of the federal and state
constitutions into the statutory definition of the
subject matter over which the Ombudsman's
Office has authority.

[251 P.3d 809]
B. The Mere Allegation of Property
Ownership Relating to Takings and
Eminent Domain Disputes Is Sufficient to
Invoke the Authority of the Ombudsman's
Office

¶ 23 When interpreting the takings and
eminent domain provisions of the state
constitution, we have held that “[a] takings claim
presents two distinct inquiries: ‘First, the
claimant must demonstrate some [protectable]
interest in property. If the claimant possesses a
[protectable] property interest, the claimant must
then show that the interest has been taken or
damaged by government action.’ ” 16 Thus, our
case law establishes that possession of a

¶ 25 The Ombudsman Act provides that the
Ombudsman's Office is authorized to mediate or
arbitrate takings and eminent domain disputes
“[i]f requested by the private property owner.” 17
Box Elder County contends that this language
requires that ownership be undisputed before the
authority of the Ombudsman's Office may be
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surrounding property. In contrast, Box Elder
County claims that its actions do not constitute a
taking because it has always owned the trail.
Consequently, if the Ombudsman's Office finds
that the Selmans have no protectable interest in
either the trail or the abutting property, the plain
language of the Act would require the
Ombudsman's Office to decline to arbitrate the
case because the Selmans could not prevail on a
takings claim. We pause to note that, in this case,
regardless of who is adjudged to own the trail,
takings issues may remain regarding the
surrounding property.19 Therefore, in order to
divest the Ombudsman's Office of authority, the
Ombudsman's Office must find that the Selmans
have no protectable interest in either the trail or
the surrounding property. In contrast, if the
Ombudsman's Office finds that the Selmans have
a protectable interest in either the trail or the
abutting property—a necessary determination in
their takings claim—the Ombudsman's Office
would have the authority to further arbitrate the
takings dispute.

invoked. We disagree. The plain language of the
Ombudsman Act supports the determination that
a mere allegation of property ownership in
takings and eminent domain disputes is sufficient
to invoke the authority of the Ombudsman's
Office.
¶ 26 The Act provides,
The Office of the Property Rights
Ombudsman shall issue a written statement
declining to arbitrate or to appoint an arbitrator
when, in the opinion of the Office of the Property
Rights Ombudsman:
(i) the issues are not ripe for review;
(ii) assuming the alleged facts are true, no
cause of action exists under United States or Utah
law;
(iii) all issues raised are beyond the scope of
the Office of the Property Rights Ombudsman's
statutory duty to review; or
(iv) the arbitration
appropriate.18

is

otherwise

not
[251 P.3d 810]

¶ 27 The language of this provision indicates
that there are situations where the Ombudsman's
Office may initially accept a case to arbitrate and
then later determine that the case involves an
area outside the scope of the statutory authority
of the Ombudsman's Office. But to make that
determination, the Ombudsman's Office must
have the authority to receive and hear evidence on
matters that might, depending on their
resolution, divest the Ombudsman's Office of
authority—such as when a party asserting a
takings claim does not actually have any interest
in the property involved.

¶ 29 Box Elder County argues that allowing
the Ombudsman's Office to arbitrate the issue of
property ownership would be prejudicial because
it requires the arbitrator to assume that the
Selmans own the trail, thereby creating a
presumption in favor of ownership. The county
reasons that because the language of the Act
states that only a “property owner” can request
the assistance of the Ombudsman's Office,
allowing the arbitrator to hear the case would
indicate his tacit agreement with the Selmans that
they have ownership of the trail. We disagree. The
situation here is not unlike that which is found in
courts of general jurisdiction.

¶ 28 Here, the Selmans and Box Elder County
both allege ownership of the trail. In addition, the
Selmans assert ownership of the property
abutting the trail. The Selmans argue that Box
Elder County effected a taking when it began road
construction activities on the trail and widened
the trail by cutting into portions of the Selmans'

¶ 30 In Utah, merely alleging a claim upon
which relief can be granted is sufficient to invoke
the jurisdiction of a district court. The law does
not require that all facets of the complaint be
proven before a district court can hear the issue;
rather, mere allegations are sufficient to invoke
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the court's jurisdiction and initiate litigation. Just
as a court of general jurisdiction does not have to
tacitly agree that all of the allegations in a
complaint are true in order to hear the complaint,
the Ombudsman's Office does not have to tacitly
agree that the Selmans own the trail in order to
arbitrate this matter. Rather, the Ombudsman's
Office has authority to arbitrate a takings or
eminent domain issue so long as the allegations, if
proven, would provide a right to relief.

Utah Code Ann. §§ 17–27a–101 to –803
(2009).
5.

Harold Selman, Inc. v. Box Elder Cnty.,
2009 UT App 99, ¶ 11, 208 P.3d 535.
6.

State v. Baker, 2010 UT 18, ¶ 7, 229 P.3d

Id. (quoting Martinez v. Media–
Paymaster Plus/Church of Jesus Christ of Latterday Saints, 2007 UT 42, ¶ 46, 164 P.3d 384).
10.

Martinez, 2007 UT 42, ¶ 46, 164 P.3d 384
(internal quotation marks omitted).
11.

LPI Servs., 2009 UT 41, ¶ 11, 215 P.3d 135
(second alteration in original) (quoting Miller v.
Weaver, 2003 UT 12, ¶ 17, 66 P.3d 592).
12.

Id. (citing Martinez, 2007 UT 42, ¶ 47, 164
P.3d 384).
13.

Utah Code Ann. § 13–43–204(1)(a)

14.

(2009).
15.

Id. § 13–43–102(2).

View Condo. Owners Ass'n v. MSICO,
L.L.C., 2005 UT 91, ¶ 30, 127 P.3d 697 (second
and third alterations in original) (quoting
Strawberry Elec. Serv. Dist. v. Spanish Fork City,
918 P.2d 870, 877 (Utah 1996)).
16.

-------Notes:

Utah Code Ann. § 13–43–204(1) (emphasis
added).
17.

Utah Code Ann. §§ 13–43–101 to –206
(2009).
1.

42 U.S.C. §§ 4321–47 (2009).

8.

LPI Servs. v. McGee, 2009 UT 41, ¶ 11, 215
P.3d 135 (quoting Savage v. Utah Youth Vill.,
2004 UT 102, ¶ 18, 104 P.3d 1242).

¶ 32 The Ombudsman Act expressly gives the
Ombudsman's Office authority to arbitrate
disputes involving takings and eminent domain
issues. Because property ownership is a necessary
element of all takings and eminent domain
claims, we hold that the Ombudsman's Office has
authority to determine the issue of property
ownership as a threshold issue of disputes
involving takings and eminent domain claims.
Furthermore, we hold that mere allegations of
property ownership are sufficient to invoke the
authority of the Ombudsman's Office to resolve
takings and eminent domain claims. Therefore,
the court of appeals erred in affirming the district
court's construction of the scope of the arbitration
provision of the Ombudsman Act. Accordingly, we
reverse the court of appeals' decision and remand
with instructions that the district court allow the
Ombudsman's Office to proceed with arbitration
of the Selmans' takings claim.

3.

Id. ¶ 9.

9.

CONCLUSION

Id. §§ 17–41–101 to –503 (2009).

7.

650.

¶ 31 Accordingly, we hold that the mere
allegation of property ownership in a takings or
eminent domain dispute is sufficient to invoke the
authority of the Ombudsman's Office.

2.

Utah Code Ann. §§ 57–18–1 to –7 (2009).

4.

Utah Code Ann. § 13–43–204(3)(b)
(emphases added).
18.

For example, even if Box Elder County is
adjudged to own the trail, the Selmans may still
19.
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assert that the county effected a taking by
widening the trail into the Selmans' adjoining
property and damaging the watershed. Further,
even if the Ombudsman's Office determines that
the Selmans own the trail and Box Elder County
disclaims any assertion of eminent domain power,
a temporary taking may have occurred when Box
Elder County removed the gate and widened the
trail into the Selmans' adjoining property. See,
e.g., First English Evangelical Lutheran Church
of Glendale v. Cnty. of L.A., 482 U.S. 304, 321,
107 S.Ct. 2378, 96 L.Ed.2d 250 (1987) (“[W]here
the government's activities have already worked a
taking ... no subsequent action by the government
can relieve it of the duty to provide compensation
for the period during which the taking was
effective.”).
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and on judicial review, the district court granted
summary judgment in favor of Salt Lake City,
upholding the Commission’s decision. Ferre now
appeals the district court’s ruling, arguing that the
Commission’s decision was illegal as a matter of
law because the property was not located on a
"block face" as defined by the ordinance and,
therefore, could not be "in keeping with the
development pattern of the block face."

444 P.3d 567
Jeremy FERRE, Appellant,
v.
SALT LAKE CITY and Silverhawk
Enterprises Inc., Appellees.
No. 20180236-CA
Court of Appeals of Utah.

¶2 We conclude that the requirement that the
special exception be consistent with the
development pattern of the block face is
inapplicable where the property at issue is not
located on a block face. Instead, the Commission
properly considered the characteristics and
existing structures in the neighborhood to
determine whether the additional height was in
keeping with the regulatory purpose of the zoning
ordinances. Accordingly, we affirm the district
court’s grant of summary judgment in favor of
Salt Lake City.

Filed May 31, 2019
Scott O. Mercer and James Adam Knorr, Salt
Lake City, Attorneys for Appellant
Margaret D. Plane, Paul Nielson and Allison
Elizabeth Parks, Attorneys for Appellee Salt Lake
City
Ryan B. Braithwaite and Daniel K. Brough, Salt
Lake City, Attorneys for Appellee Silverhawk
Enterprises Inc.

BACKGROUND

Judge Diana Hagen authored this Opinion, in
which Judges Kate Appleby and Ryan M. Harris
concurred.

¶3
Silverhawk
Enterprises
Inc.
began
construction of a house on the lot located directly
south of Ferre’s property. Both lots are zoned in a
"single- and two-family residential district." See
Salt Lake City, Utah, Code § 21A.24.110. The
property at issue is "uniquely situated" and
accessed "by a long driveway and multiple
easements" from the "block face" street on which
Ferre’s property is located. Silverhawk obtained a
construction permit to build a three-story
pitched-roof house, but after pouring the
foundation and beginning to frame the house,
Silverhawk discovered that it did not dig the
foundation deep enough. As a consequence,
Silverhawk needed to modify the height of the
house to comply with the Salt Lake City Code.
Silverhawk consulted the relevant homeowners’
association to determine whether it would be
better to seek a special exception for additional
height for a three-story, pitched-roof house or for
additional height for a two-story, flat-roof house.
"[A]t the request" of the homeowners’ association,
"Silverhawk incorporated a flat roof [construction
plan] ... on the rationale that a flat roof would

Opinion
HAGEN, Judge:
¶1 Homeowner Jeremy Ferre challenges a special
exception granted by the Salt Lake City Planning
Commission (the Commission), allowing the
construction of a two-story house on a
neighboring lot that exceeded the Salt Lake City
Code’s maximum height allowance. Ferre
appealed the Commission’s decision to the Salt
Lake City Land Use Appeals Hearing Officer (the
Hearing Officer), arguing, in part, that the
Commission’s decision was illegal because the
Commission did not make the required finding
that the proposed exception was "in keeping with
the development pattern of the block face."1 The
Hearing Officer upheld the Commission’s
decision,
[444 P.3d 569]
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have less visual impact on [neighboring] views."
The revised construction plans proposed a
maximum building height of twenty-nine feet and
eight inches, which is one foot and eight inches
more than permitted for a pitched-roof house and
nine feet and eight inches more than permitted
for a flat-roof house. See id. § 21A.24.110(D).
Silverhawk submitted a special exception
application to the Commission for the additional
height.

requirement of being in keeping with the
development pattern on the block face."
¶7 The Hearing Officer disagreed, noting that "the
Commission entertained a discussion with [the
senior planner] regarding the development
pattern of the block face and the basis for the
[senior planner’s] finding of compliance." The
Hearing Officer upheld the Commission’s
decision, concluding that the Commission "had
substantial evidence of the building design of the
neighborhood, the site and the relationship of the
proposed structure to its neighbors upon which it
could find that the [special exception application]
met the standards set forth in the Salt Lake City
Code."

¶4 The Salt Lake City Code provides exceptions to
building height restrictions when certain criteria
are met. See id. § 21A.52.060. The Commission’s
senior planner reviewed the application and
issued a report, concluding that the relevant
criteria were met and recommending that the
Commission approve the application subject to
certain conditions.2 The senior planner’s report
provided that, although the house was "not
directly located on the ‘block face,’ " see id. §
21A.24.110(D)(6)(a), the request for "additional
building height complies with the regulatory
intent of Chapter 21A.24" of the Salt Lake City
Code, which ensures that the special exception is
"compatible with the existing scale and intensity
of the neighborhood," see id. § 21A.24.110(A).

¶8 Ferre sought judicial review of the Hearing
Officer’s decision in district court. Both parties
filed cross-motions for summary judgment. The
district court concluded that there is "no
requirement that the building be on a block fac[e]
to be eligible for a special exception," and
declined to disturb the Hearing Officer’s decision
upholding the Commission’s grant of the special
exception.
¶9 Ferre appeals.

¶5 The Commission held a public hearing to allow
surrounding property owners to provide
commentary and lodge objections to the special
exception application. At the hearing, Ferre, his
attorney, and his brother spoke and objected to
the application, arguing that the house would
impair Ferre’s view and that the Commission
should "enforce the ordinance" that requires flatroof buildings to not exceed twenty feet in height.

ISSUE AND STANDARDS OF REVIEW
¶10 Ferre contends the district court erred in
granting summary judgment in favor of Salt Lake
City.4 Summary judgment is appropriate when
"there is no genuine dispute as to any material
fact and the moving party is entitled to judgment
as a matter of law." Utah R. Civ. P. 56(a). On
appeal from a district court’s review of an
administrative agency’s decision, "we afford no
deference to the [district] court’s decision and
apply the statutorily defined standard to
determine whether the court correctly determined
whether the administrative decision was
arbitrary, capricious, or illegal." McElhaney v.
City of Moab , 2017 UT 65, ¶ 15, 423 P.3d 1284
(quotation simplified).

¶6 Over Ferre’s objections, the Commission
granted the special exception application subject
to the senior planner’s conditions. Ferre appealed
the Commission’s decision to the Hearing Officer
and sought a stay of construction.3 Relevant to
[444 P.3d 570]
this appeal, Ferre "argued that there was
insufficient evidence for [the Commission] to find
that the [special exception application] met the

ANALYSIS
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compatible with the surrounding neighborhood in
accordance with the regulatory intent of chapter
21A.24 of the Salt Lake City Code. See id. §
21A.24.110(A) ("Uses [under this chapter] are
intended to be compatible with the existing scale
and intensity of the neighborhood. The standards
for the district are intended to provide for safe
and comfortable places to live and play and to
promote sustainable and compatible development
patterns."). Ferre argues that this was error and
the Commission instead should have denied the
special exception application "as a matter of law"
because there is no relevant block face. Under
Ferre’s interpretation of zoning ordinances
21A.24.110(D)(2) and (D)(6), a special exception
for additional height can never be approved if the
building at issue is not located on a block face. We
reject this interpretation.

¶11 Under Utah law, a municipality’s land use
decisions are accorded a great deal of deference.
See Baker v. Park City Mun. Corp. , 2017 UT App
190, ¶ 16, 405 P.3d 962. A reviewing court must
"presume that a final decision of a land use
authority or an appeal authority is valid" and
must uphold the decision unless it is "(A)
arbitrary and capricious; or (B) illegal." Utah
Code Ann. § 10-9-801(3)(b)(ii) (LexisNexis Supp.
2018). Here, Ferre contends that the decision to
grant the special exception was illegal because the
Commission did not strictly comply with the
relevant provisions of the Salt Lake City Code.
Specifically, Ferre argues that the Commission
did not, and could not, make a finding that the
additional building height allowed by the special
exception was "in keeping with the development
pattern on the block face." See Salt Lake City,
Utah, Code § 21A.24.110(D)(6).

¶14 "The fundamental consideration in
interpreting legislation, whether at the state or
local level, is legislative intent." Springville
Citizens for a Better Community v. City of
Springville , 1999 UT 25, ¶ 29, 979 P.2d 332. "The
best evidence of the legislature’s intent is the
plain language of the statute [or ordinance]
itself." Marion Energy Inc. v. KFJ Ranch P’ship ,
2011 UT 50, ¶ 14, 267 P.3d 863 (quotation
simplified). "We read the plain language of the
[ordinance] as a whole and interpret its
provisions in harmony with other [ordinances] in
the same chapter and related chapters." See LPI
Services v. McGee , 2009 UT 41, ¶ 11, 215 P.3d 135
(quotation simplified); see also Patterson v. Utah
County Board of Adjustment , 893 P.2d 602, 606
(Utah Ct. App. 1995). But when a statute or
ordinance is silent as to the circumstances
presented "and we determine that such a gap was
not the intent of the [legislative body], we must
determine the best rule of law to ensure that the
statute is applied uniformly." Cox v. Laycock ,
2015 UT 20, ¶¶ 41–42, 345 P.3d 689 (quotation
simplified). We therefore "analyze the [ordinance]
in its entirety and harmonize its provisions in
accordance with the legislative intent and
purpose." Id. ¶ 42 (quotation simplified).

¶12 The Salt Lake City Code allows the
Commission to grant a special exception for
additional building height when certain
conditions are met. Id. § 21A.52.060(A)–(G). In
addition to meeting the seven general standards
in chapter 21A.52, which are not at issue in this
case, the Commission must also determine that
the additional building height
[444 P.3d 571]
"is in keeping with the development pattern on
the block face." Id. § 21A-24-110(D)(6). "Block
face" is defined as "[a]ll of the lots facing one side
of a street between two (2) intersecting streets.
Corner properties shall be considered part of two
(2) block faces, one for each of the two (2)
intersecting streets. In no case shall a block face
exceed one thousand feet (1,000')." Id. §
21A.62.040.
¶13 Here, the property is not located on a block
face. Instead, it "is uniquely situated ... on a steep
grade sloping to the south," directly south of
Ferre’s house, which can be accessed from the
"block face" street "by a long driveway and
multiple easements." Because the property is not
on a block face, the Commission considered
whether the additional height would be

¶15 The ordinance at issue here provides that
"additional building height may be granted as a
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"because zoning ordinances are in derogation of a
property
owner’s
common-law
right
to
unrestricted use of his or her property, provisions
therein restricting property uses should be strictly
construed, and provisions permitting property
uses should be liberally construed in favor of the
property owner." Patterson , 893 P.2d at 606.
Because chapter 21A.24 allows a property owner
to seek an exception to otherwise applicable land
use restrictions, we must "liberally construe" the
chapter "in favor of the property owner" seeking a
special exception. See id.

special exception by [the Commission] subject to
the special exception standards in chapter 21A.52
of this title and if the proposed building height is
in keeping with the development pattern on the
block face." Salt Lake City Code
§
21A.24.110(D)(6)(a). That provision is silent as to
whether a special exception for building height
may be granted where no determination can be
made as to whether "the proposed building height
is in keeping with the development pattern on the
block face" because the property at issue is not
located on a block face. Nor is there a separate
provision that would address such a situation. We
therefore look to the chapter as a whole to discern
the legislative intent of the ordinance.

¶18
If
we
were
to
read
ordinance
21A.24.110(D)(6)(a) to categorically exclude all
buildings that are not on a "block face," as Ferre
asks us to do, property owners like Silverhawk
would be foreclosed from seeking reasonable land
use exceptions available to other property owners
even when the exception is compatible with
existing development. Such an interpretation
would be inconsistent with the regulatory purpose
of chapter 21A.24 and our long-standing principle
to favor the property owner seeking a special
exception. See Salt Lake City, Utah, Code §§
21A.24.010(A), 21A.24.110(A); see also Patterson
, 893 P.2d at 606. We therefore conclude that
such a categorical exclusion was not intended. See
Cox , 2015 UT 20, ¶¶ 44–46, 345 P.3d 689.

¶16 The "Statement of Intent" of chapter 21A.24
of the Salt Lake City Code provides:
The
residential
districts
are
intended to provide a range of
housing choices to meet the needs of
Salt Lake City’s citizens, to offer a
balance of housing types and
densities, to preserve and maintain
the City’s neighborhoods as safe and
convenient places to live, to
promote
the
harmonious
development
of
residential
communities, to ensure compatible
infill development, and to help
implement adopted plans.

¶19 Instead, we read 21A.24.110(D)(6)(a) as
requiring the Commission to find that the
proposed additional height of a building is
consistent with the development pattern of the
block face only when the building is actually
located on a block face. See Salt Lake City, Utah,
Code § 21A.24.110(A), (D). When a building is not
located on a block face, such a determination
would be impossible and the Commission can, as
it did here, consider "the existing development in
the surrounding neighborhood" to determine
whether the additional height would be in keeping
with the regulatory purpose of chapter 21A.24.

Id. § 21A.24.010(A). Further, the "Purpose
Statement" under ordinance 21A.24.110(A), which
governs the properties and ordinance at issue in
this case, provides: "Uses are intended to be
compatible with the existing
[444 P.3d 572]
scale and intensity of the neighborhood. The
standards for the district are intended to provide
for safe and comfortable places to live and play
and to promote sustainable and compatible
development patterns." Id.

¶20 Although the ordinance is silent as to the
challenge Ferre raises on appeal, we reject his
argument that chapter 21A.24 of the Salt Lake
City Code is intended to categorically exclude
special exceptions for buildings not located on a

¶17 In applying this statutory scheme, we are
mindful of Utah’s long-standing principle that
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therefore reach the merits of this appeal. See Salt
Lake County v. Holliday Water Co. , 2010 UT 45,
¶ 21, 234 P.3d 1105 ("The burden of persuading
the court that an issue is moot ‘lies with the party
asserting mootness." (quotation simplified)).

block face. Given that the property at issue was
not located on a block face, we conclude the
Commission
properly
considered
the
characteristics and existing development of the
neighborhood when it granted the special
exception.

Ferre also argues that the district court "err[ed]
in determining that Ferre was required to marshal
the evidence to demonstrate that the Commission
did not comply with" the Salt Lake City Code. Salt
Lake City does not contest Ferre’s position
regarding marshaling. Ferre’s only challenge on
appeal is a purely legal question.
4

CONCLUSION
¶21 The district court correctly determined that
the decision to grant the special exception
application was legal because it complied with the
requirements of the Salt Lake City Code. We
therefore affirm the district court’s grant of
summary judgment in favor of Salt Lake City.

--------

-------Notes:
A "block face" is defined as "[a]ll of the lots
facing one side of a street between two (2)
intersecting streets. ... In no case shall a block face
exceed one thousand feet (1000')." Salt Lake City,
Utah, Code § 21A.62.040.
1

The recommended conditions are not at issue on
appeal and we therefore do not recite them.
2

The Hearing Officer did not respond to the
request for a stay of construction prior to the
hearing on Ferre’s appeal that occurred almost six
months after Ferre sought the stay. During the
pendency of this appeal, Salt Lake City filed a
suggestion of mootness, arguing that Ferre’s
appeal is moot because he did not seek a stay of
construction in the administrative proceedings
and the house has been built and sold to a third
party. See Wasatch County v. Utility Facility
Review Board , 2018 UT App 191, ¶ 19, 437 P.3d
406 (explaining that "the presence of the
[completed construction project], coupled with
[an appellant’s] failure to seek a stay" renders the
"proceeding for judicial review moot"). But the
record shows that Ferre did request a stay of
construction when he submitted his appeal to the
Hearing Officer in accordance with Salt Lake City
Code section 21A.52.140, distinguishing this case
from Wasatch County . Salt Lake City has not
persuaded us that this issue is moot and we
3
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notice of the hearing, dated February 21, had been
sent to five adjoining property owners. After
reviewing the application for the special
exception, the report from the zoning
administrator's staff, and other documents, and
after receiving testimony from Buck Rose, the
County Planner, as well as from Mr. and Mrs.
Smith, and Mr. Buttars, the Board approved the
request for a special exception.
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Larry PATTERSON, Plaintiff and Appellee,
v.
UTAH COUNTY BOARD OF
ADJUSTMENT, Glenn B. Smith, Marianne
M.
Smith, W. Greg Buttars, and Leslie E.
Buttars,
Defendants and Appellants.
No. 940014-CA.
Court of Appeals of Utah.
March 29, 1995.

Larry Patterson owns and operates the Cedar
Valley Airport, a private airport used for
commercial purposes and located within a few
miles of the proposed airstrip. Mr. Patterson, who
was not present at the hearing, objected to the
Board approving the airstrip so close to his
airport and filed a complaint in the district court
on April 3, 1991.

Gary H. Weight, Provo, for appellants.
George E. Brown, Jr., and Karen M.
Patterson, American Fork, for appellee.

On April 22, 1993, the district court, acting
pursuant to jurisdiction conferred under Utah
Code Ann. § 17-27-708 (1991), filed a
Memorandum Decision, finding the Board's
decision to be arbitrary, capricious, and illegal.
The Smiths and the Buttars appeal from the
district court's decision.

Page 603
Before GARFF 1, ORME, and WILKINS, JJ.
WILKINS, Judge:
Glenn and Marianne Smith and Greg and
Leslie Buttars appeal from a decision of the
district court finding that the Utah County Board
of Adjustment (the Board) acted arbitrarily,
capriciously, and illegally in approving the
appellants' application for a special exception
under the county's zoning ordinance. We reverse
the district court's decision.

SCOPE OF REVIEW
Since the district court's review of the Board's
decision was limited to a review of the Board's
record, we do not accord any particular deference
to the district court's decision. 2 Instead, we
review the Board's decision as if the appeal had
come directly from the agency. 3 Thus, the
standard for our review of the Board's decision is
the same standard established in the Utah Code
for the district court's review.

BACKGROUND
In February 1991, the Smiths and the Buttars
filed an appeal with the Board, requesting a
special exception to build and operate a private
airstrip in Cedar Valley, Utah County. The two
couples were purchasing approximately 180 acres
in Cedar Valley where they proposed to build two
residences and the airstrip. Mr. Smith is a pilot,
and the couples planned to use the airstrip for
their private use.

Section 17-27-708 of the Utah Code provides
that "[a]ny person adversely affected by any
decision of a board of adjustment may petition
the district court for a review of the decision."
Utah Code Ann. § 17-27-708(1) (1991). However,
"[i]n the petition, the plaintiff may only allege
that the board of adjustment's decision was
arbitrary, capricious, or illegal." Id. § 17-27708(2).

On March 5, 1991, the Board held a public
hearing to discuss and decide the matter. Actual
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P.2d 63, 68 (Utah App.1989). Nevertheless, our
review, like the district court's review, "is limited
to the record provided by the board of
adjustment.... The court may not accept or
consider any evidence outside the board['s]
record...." Utah Code Ann. § 17-27-708(5)(a)
(1991). We must simply determine, in light of the
evidence before the Board, whether a reasonable
mind could reach the same conclusion as the
Board. It is not our prerogative to weigh the
evidence anew. See Xanthos, 685 P.2d at 1035. 7

Thus, the Board's actions are accorded
substantial deference and will be rejected on
appeal only if they are so unreasonable as to be
arbitrary and capricious or if they violate the law.
The reason for this lies in the substantial
discretion granted boards of adjustment. The
boards have been established "[i]n order to
provide for just and fair treatment in the
administration of local zoning ordinances, and to
ensure that substantial justice is done." Id. § 1727-701 (Supp.1994). More specifically, and when
authorized to do so, "[t]he board of adjustment

On the other hand, whether or not the
Board's decision is illegal depends on a proper
interpretation and application of the law. These
are matters for our determination, and we accord
no deference to the district court or the Board.

Page 604
may hear and decide special exceptions ... based
... on the standards contained in the zoning
ordinance." Id. § 17-27-706(2) (1991). "Within the
boundaries established by such standards,
however, the [board] is afforded broad latitude of
discretion, and its decisions are afforded a strong
presumption of validity." Thurston v. Cache
County, 626 P.2d 440, 445 (Utah 1981). 4

CHALLENGED
ILLEGALITY

FINDINGS

AND

ALLEGED

Mr. Patterson has alleged that the Board's
decision to allow construction and operation of
the proposed airstrip is arbitrary, capricious, and
illegal. As a basis for his petition, Mr. Patterson
challenges several required findings of the Board
as being arbitrary and

Accordingly, we will not substitute our
judgment on matters of public policy normally left
to the Board's discretion; 5 we will simply ensure
that the Board proceeds within the limits of
fairness and justice and acts in good faith to
achieve permissible ends.

Page 605
capricious. Indeed, for the Board's overall
decision to be supported by substantial evidence,
each required finding must be supported by
substantial evidence. In the present case, § 7-21-C
of the county's zoning ordinance requires that:

The Board will be found to have exercised its
discretion within the proper boundaries unless its
decision is arbitrary, capricious, or illegal.
Further, "[t]he court shall affirm the decision of
the board ... if the decision is supported by
substantial evidence in the record." Utah Code
Ann. § 17-27-708(6) (1991). Together, these
concepts mean that the Board's decision can only
be considered arbitrary or capricious if not
supported by substantial evidence. 6

The following standards shall be met as a
prerequisite to approving any special exception.
1. It shall promote the public health, safety, and
welfare.
2. It shall conform to the "characteristics and
purposes" stated for the zoning district involved
and the adopted county master plan.

In determining whether substantial evidence
supports the Board's decision we will consider all
the evidence in the record, both favorable and
contrary to the Board's decision. See First Nat'l
Bank of Boston v. County Board of Equalization of
Salt Lake County, 799 P.2d 1163, 1165 (Utah
1990); Grace Drilling Co. v. Board of Review, 776

3. It shall be compatible with the public interest
and with the characteristics of the surrounding
area.
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proceedings, and the district court agreed, that
the location of the proposed airstrip so close to
the Cedar Valley Airport presents an "inherently
unsafe situation."

4. It shall not adversely affect local property
values.
Utah County Zoning Ordinance § 7-21-C. 8
Although an applicant must meet other standards
and requirements before the Board can approve a
special exception, Mr. Patterson only specifically
challenges the Board's findings regarding these
four standards.

We must first understand what the ordinance
requires. In other words, we must determine what
it means to "promote public health, safety, and
welfare" before we can determine whether
substantial evidence in the record supports the
Board's finding. The word "promote" means "[t]o
contribute to growth, enlargement, or prosperity
of; to forward; to further; to encourage; to
advance." Black's Law Dictionary 1214 (6th ed.
1990). From this list of acceptable definitions, we
can see that "promote" implies varying degrees of
proactivity. When the phrase is read as a whole,
promoting the public health, safety, and welfare
can reasonably be understood to encompass a
spectrum from "aggressively advancing or
furthering the levels of public health, public
safety, and public welfare" to simply "making
beneficial use of property while encouraging safe
design and use."

However, Mr. Patterson has failed to
adequately marshal the evidence in the record
supporting each finding, merely supplying the
court with selected supporting facts and
attempting to rebut those facts with evidence not
in the record nor before the Board. 9 Accordingly,
we will not address Mr. Patterson's claims with
respect to the last three required standards
mentioned. However, we will address Mr.
Patterson's claim regarding the first required
standard, that the proposed special exception
must "promote the public health, safety, and
welfare." We reach this issue because, despite the
lack of marshaling, Mr. Patterson alleges that the
conditions created by the Board's decision result
in an "inherently unsafe condition" which
essentially makes impossible, as a matter of law,
any finding that this first standard could be met.

Page 606
In this case, we cannot rely on the plain
language of the ordinance to guide our
interpretation. "A statute is ambiguous if it can be
understood by reasonably well-informed persons
to have different meanings." Miller Welding
Supply, Inc. v. Utah State Tax Comm'n, 860 P.2d
361, 362 (Utah App.1993) (quoting Sneddon v.
Graham, 821 P.2d 1185, 1187 (Utah App.1991)),
cert. denied, 870 P.2d 957 (Utah 1994). Thus,

In addition, Mr. Patterson also charges that
construction and operation of the airstrip as
approved expressly violates § 3-34 of the Utah
County Zoning Ordinance, making the Board's
decision illegal. We address the challenged
finding first and then the charge of illegality.
I. Alleged Arbitrariness of the Board's Finding

where there is an ambiguity or uncertainty in a
portion of a statute, it is proper to look to an
entire act in order to discern its meaning and
intent; and if it is reasonably susceptible of
different interpretations, the one should be
chosen which best harmonizes with its general
purpose.

Section 7-21-C(1) of the Utah County Zoning
Ordinance requires as a condition to a proposed
special exception's approval that it "promote the
public health, safety and welfare." Mr. Patterson
challenges the Board's finding that this standard
is met by substantial evidence. Indeed, the district
court concluded that the Board "acted arbitrarily
in finding that the proposed airstrip would
promote public health, safety, and welfare." We
will only address this claim to the extent that Mr.
Patterson
has
asserted
throughout
the

Murphy v. Crosland, 886 P.2d 74, 80 (Utah
App.1994) (quoting Grant v. Utah State Land Bd.,
26 Utah 2d 100, 103, 485 P.2d 1035, 1037 (1971)).
Indeed, this court has previously stated that it will
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1125 ("A general welfare or similar clause,
granting extremely broad power to a
municipal[ity,] is

"divine the meaning of [a provision in] the county
zoning ordinance ... from the general purpose of
the ordinance." Town of Alta v. Ben Hame Corp.,
836 P.2d 797, 801 (Utah App.1992).

Page 607
Furthermore, because zoning ordinances are
in derogation of a property owner's common-law
right to unrestricted use of his or her property,
provisions therein restricting property uses
should be strictly construed, and provisions
permitting property uses should be liberally
construed in favor of the property owner.
Sammons v. Village of Batavia, 53 Ohio App.3d
87, 557 N.E.2d 1246, 1249 (1988); see 83
Am.Jur.2d Zoning & Planning § 977 (1992). 10

liberally construed to accord ... wide discretion in
the exercise of the police power.").
Furthermore, "[i]t is established that an
owner of property holds it subject to zoning
ordinances enacted pursuant to a state's police
power." Western Land Equities, Inc. v. City of
Logan, 617 P.2d 388, 390 (Utah 1980) (emphasis
added) (citing Village of Euclid v. Ambler Realty
Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303
(1926)). As such, the underlying "purpose of
traditional zoning is to protect the public health,
safety, and welfare and to minimize conflicts
between incompatible uses." Save Our Rural
Environment v. Snohomish County, 99 Wash.2d
363, 662 P.2d 816, 819 (1983). 11

The phrase, "promote the public health,
safety, and welfare," and slight variations thereof,
have become almost boiler-plate language used by
legislatures and courts to permit or justify various
actions. Indeed, the concept of promoting public
health, safety, and welfare is most commonly
associated with a state's exercise of its police
power, "the residuary grant contemplated by the
Tenth Amendment" of our federal constitution.
Barnett v. Lindsay, 319 F.Supp. 610, 611 (D.Utah
1970); see U.S. Const. amend. X. Utah courts have
long declared that "[i]t is elementary that the
governing authority in the exercise of its police
power has both the prerogative and the
responsibility of enacting laws which will promote
and conserve the health, safety, morals and
general welfare of society." West Valley City v.
Streeter, 849 P.2d 613, 614 (Utah App.1993)
(quoting Peck v. Dunn, 574 P.2d 367, 368 (Utah),
cert. denied, 436 U.S. 927, 98 S.Ct. 2822, 56
L.Ed.2d 770 (1978)).

The zoning laws accomplish this general
purpose "by providing a more stable environment
for the orderly development of a community." 83
Am.Jur.2d Zoning & Planning § 70 (1992); accord
Naylor v. Salt Lake City Corp., 17 Utah 2d 300,
410 P.2d 764, 765 (1966) ("The foundation reason
for zoning is to regulate the growth and
development of the [community] in an orderly
manner."). More specifically, our supreme court
has recognized that among the legitimate
objectives to be served by zoning
is to avoid mixing together of industrial,
commercial, business and residential uses; the
prevention of undue concentrations of people in
certain areas under undesirable conditions;
making provision for safe and efficient
transportation; for recreational needs; and for the
enhancement of aesthetic values, all in order to
best serve the purpose of promoting the health,
safety, morals and general welfare of the
[community] and its inhabitants.

The Utah Legislature has delegated to
counties the authority to enact ordinances, rules,
and regulations pursuant to this police power. See
Utah Code Ann. § 17-5-263 (Supp.1994).
Accordingly, all county ordinances enacted
through the exercise of police power are
considered valid unless they "do not rationally
promote the public health, safety, morals and
welfare." State v. Hutchison, 624 P.2d 1116, 1127
(Utah 1980). Even so, courts have traditionally
construed such a requirement broadly. See id. at

Naylor, 410 P.2d at 765 (emphasis added). 12
Thus, we can conclude that the proper exercise of
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(1965) (recognizing that the local governing body
"is endowed with considerable latitude in
determining the proper uses of property within its
confines").

the zoning power does in fact promote the public
health, safety, and welfare.
Furthermore, "the special exception is a valid
zoning mechanism that delegates to an
administrative board a limited authority to permit
enumerated uses which the legislative body has
determined can ... properly be allowed in a
specified use" zone. Rockville Fuel & Feed Co.,
Inc. v. Board of Appeals, 257 Md. 183, 262 A.2d
499, 502 (1970). 13 Assuming the specific

Nevertheless, this broad-based standard does
not permit unfettered discretion on the part of the
Board.
While it is true that a zoning ordinance must set
some ascertainable boundaries on the exercise of
discretion by a zoning authority, such boundaries
are not required to be unduly rigid or detailed. A
generalized exposition of overall standards or
policy goals suffices to direct the inquiry and
deliberation of the zoning authority, and to
permit appellate review of its decision.

standards and requirements enumerated in the
ordinance are met in a particular case, the various
special exceptions specifically authorized are a
part of the comprehensive zoning plan and
therefore promote the health, safety and general
welfare, to the same extent as do the uses
permitted as of right in the zone involved.

Thurston v. Cache County, 626 P.2d 440,
443-44 (Utah 1981) (concluding that requirement
that "the proposed use will not be detrimental to
the health, safety, or general welfare" of persons
or property in the area, while generalized,
adequately channels discretionary activities of
zoning authority). Any significantly stricter
reading of the zoning standard would render its
application unreasonably confused or inoperable.
See Murphy, 886 P.2d at 80 (indicating that
"statutory words are read literally, unless such a
reading is unreasonably confused or inoperable"
(quoting Savage Indus., Inc. v. Utah State Tax
Comm'n, 811 P.2d 664, 670 (Utah 1991))). Few
uses could, for example, demonstrably further or
advance the public health, the public safety, and
the public welfare.

Id. at 503 (emphasis added).
Mindful of the general zoning purposes and
applicable rules of statutory construction--and
mindful of the fact that "promoting the public
health, safety, and welfare" is such a common
standard--we construe the requirement liberally.
Accordingly, we conclude that a proposed special
exception will "promote the public health, safety
and welfare" if to grant the exception will make
good zoning policy, meaning it will contribute to
the orderly development of the county as a whole.
From a practical standpoint, this standard
necessarily leaves substantial discretion to the
Board of Adjustment. Given the Board's
specialized knowledge in zoning matters 14

In fact, when we view the zoning ordinance as
a whole, it becomes clear that the county
commission could not have intended too strict an
interpretation of the requirement that a proposed
special exception must promote the public health,
safety and welfare. Section 3-34-C of the Utah
County Zoning Ordinance specifically provides
that "[t]he Board of Adjustment, as a special
exception granted under the terms of Section 7-21
of this ordinance, may authorize an airport, flying
field, or helicopter pad" in certain zones. 16

Page 608
and "the importance of professional expertise and
community-wide perspective in zoning matters,"
15 such a grant of discretion makes good sense. We
recognize that the Board is in a much better
position than we are to achieve the desired goal of
proper zoning as determined by the county
commission. See Town of Alta, 836 P.2d at 807
(Bench, J., dissenting); see also Naylor v. Salt
Lake City Corp., 16 Utah 2d 192, 398 P.2d 27, 29
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airstrips, Mrs. Smith testified that they would
communicate by radio and that with the channel
open at all times, they would hear reports of takeoffs and landings at the Cedar Valley Airport and
that they would broadcast their own intended
actions for the airport and other planes to hear. In
addition, Mr. Smith testified that because of his
familiarity with the Cedar Valley parachute jump
sites, his flying through the valley would
"probably be a little safer than the person who is
unfamiliar with the area who is just flying through
[like much of the] traffic everyday."

Mr. Patterson claims that by approving an
airstrip within two miles of an existing airport,
with little information concerning the activity of
the existing airport, the Board has created a
hazard which jeopardizes the lives of people who
use aircraft facilities in Cedar Valley. Mr.
Patterson and the district court relied on this fact,
as well as evidence presented to the Board that
aircraft approach of the proposed airstrip from
the east would be impossible because of the
proposed airstrip's location near Lake Mountain,
to conclude that the approval of the airstrip
creates an inherently unsafe situation.

Addressing the close proximity of the
mountain, Mr. Smith testified that they would not
need to approach from the east and detailed for
the Board how they would use the FAA approved
and recommended traffic pattern at the proposed
airstrip. When asked if there would be any
situation making it necessary for turning toward
the mountain, Mr. Smith responded that he could
not think of such a reason "because it's kind of
like having one hundred and eighty degrees to
work in and not a narrow path or one quarter of a
space, which is not unusual in your bush type or
private airstrips."

We disagree. The Board's record contains
substantial evidence that the Board thoughtfully
considered these and other safety issues in
reaching its decision. At the hearing, the Board
received testimony from the Utah County Planner
that he "found that the other airport was far
enough away ... so [he did] not see a conflict
between the two." The Board did consider the
activities of the Cedar Valley Airport, including
the fact that it is a private commercial airport that
sees significant use on the weekends.
More importantly the Board considered the
impact of the proposed airstrip, receiving
testimony of its minimal use. The Planner
testified that "the degree of flying in both these
airports would be very small, and this one would
be very small indeed compared to

Finally, the Board considered the proximity
of the proposed airstrip to any existing
subdivisions, the possibility of flights from the
airstrip creating a distraction for local
homeowners, the proximity of power lines to the
airstrip, the possible necessity of FAA approval,
the impact of winds and other natural conditions
on flights out of the airstrip, and the possibility of
converging flight patterns of local flights out of
the airstrip with aircraft approaching the Salt
Lake City International Airport.

Page 609
the [Cedar Valley Airport.]" When questioned as
to how often flights will land at or depart from the
proposed airstrip, Mr. Buttars testified that "on a
good week, once a week, but probably more like a
couple of times a month." Because the two
airports would be so close, the Board was in fact
concerned that there would be too much
competition for air space. Nevertheless, because
the flights from the two airports would not be
"one after the other," at least one Board member
concluded that "that concern was relieved."

Upon receiving all this evidence, one Board
member concluded that "[i]n this particular case,
[the proposed airstrip is] not endangering
anyone. [Mr. Smith is] meeting all of the safety
factors." The County Planner agreed, testifying
that Mr. Smith had designed the airstrip "in such
a way so that it's safe for him[,] and also it does
not conflict with the rights of others, so it's good
for both him and others."

Furthermore, in response to whether there
would be any coordination between the two
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Based upon these considerations, the Board
approved the proposed airstrip, finding that the
proposed use did promote the public health,
safety, and welfare. The Board considered the
location, design, and operation of the proposed
use, any possible danger to local residents, as well
as any possible infringement on competing
property interests, and then balanced these
considerations with the property owners' desire to
use their property to their own enjoyment or
economic advantage. Thus, we hold that
substantial evidence in the record supports the
Board's finding and overall decision.

mountain and the possibility of overlapping and
converging flight patterns with aircraft utilizing
the nearby Cedar Valley Airport, the Court must
find that the Board violated section 3-34.

II. Alleged Violation of Section 3-34

Only if we construe the mountain as a
"structure" that has been "erected" can we find
any violation of the ordinance regulating airport
turning zones. When faced with a question of
statutory construction, we first examine the plain
language of the statute." Murphy v. Crosland, 886
P.2d 74, 79 (Utah App.1994). When possible, we
"must construe the statute according to its plain
language." State v. Paul, 860 P.2d 992, 993 (Utah
App.1993).

Nevertheless, the regulation does not require
that no building or structure exist within the
turning radius; instead, it merely requires that no
such buildings or structures exceed 150 feet in
height. Mr. Patterson does not contend that any
structure at his airport rises to a greater height.
Thus, the mere fact that his airport lies within the
turning zone does not violate § 3-34-D(1)(c). 17

Mr. Patterson also claims that construction
and operation of the airstrip as approved
expressly violates § 3-34 of the Utah County
Zoning Ordinance, making the Board's decision
illegal. Specifically, Mr. Patterson alleges that the
proposed airstrip violates the regulations in § 334 regarding airport turning zones as well as the
intent provision of the section.

A "structure" has been defined as "[a]ny
construction, or any production or piece of work
artificially built up or composed of parts joined
together in some definite manner. That which is
built or constructed; an edifice or building of any
kind." Black's Law Dictionary 1424 (6th ed. 1990)
(emphasis added). The term "structure" plainly
refers to some man-made work. In addition,
"erect," as relating to a structure, means "to put
up (as a building or machine) by the fitting
together of materials or parts ...: [to] build," thus
referring to an artificial rather than a natural
process. Webster's Third New International
Dictionary 770 (1986). Accordingly, a mountain,
or any naturally rising terrain, does not violate
the height restrictions of the airport turning zone
as mandated in § 3-34.

Section 3-34-B(3) defines an "airport turning
zone" as "[a] circular area surrounding an airport
encompassing all of the land lying within a radius
of two (2) miles distance from the landing strip of
an airport, except that area covered by the airport,
the transition zones, and the approach zones."
The actual regulation states that "[i]n any airport
turning zone, no building or structure shall be
erected to a height greater than one hundred fifty
(150) feet." Utah County Zoning Ordinance § 334-D(1)(c).
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Mr. Patterson contends that proposed
placement of the airstrip would violate the
required turning radius because a large mountain
lies to the east of the airstrip and the Cedar Valley
Airport also lies within the two-mile zone. The
district court agreed, stating that

Mr. Patterson alleges that the placement of
the proposed airstrip also violates the general
intent section of § 3-34, which states: "It is the
intent of this section to avoid or lessen hazards
resulting from the operation of aircraft, to avoid
creation of new hazards, and to protect the lives

[t]he placement of the airstrip at the proposed
location would not allow for an adequate turning
radius[, and] [g]iven the close proximity of the
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4 Indeed, Utah courts have repeatedly indicated
that they will "afford a comparatively wide
latitude of discretion to administrative bodies
charged with the responsibility of zoning, as well
as endowing their actions with a presumption of
correctness and validity, because of the
complexity of factors involved in the matter of
zoning and the specialized knowledge of the
administrative body." Sandy City v. Salt Lake
County, 794 P.2d 482, 485-86 (Utah App.1990),
rev'd in part on other grounds, 827 P.2d 212
(Utah 1992); accord Xanthos v. Board of
Adjustment of Salt Lake City, 685 P.2d 1032, 1034
(Utah 1984); Cottonwood Heights Citizens Ass'n
v. Board of Comm'rs of Salt Lake County, et al.,
593 P.2d 138, 140 (Utah 1979).

of the people who use aircraft facilities." This
statement represents the broad goal sought to be
achieved by the county commission in enacting
regulations governing height limits near airports
and use restrictions. By satisfying the actual
regulations enumerated in § 3-34, the proposed
airstrip has met the legal requirements of that
section. We will not find a violation of law simply
because the Board's decision may seem
inconsistent with the general intent statement
found in § 3-34 when it is in compliance with the
substantive provisions of that ordinance. 18
CONCLUSION
Since our review is limited to the Board's
record, we do not consider any extraneous
evidence presented by either party. We find

5 "[I]t does not matter whether the [court] agrees
or disagrees with the rationale of the Board or the
policy grounds upon which a decision is based. It
does not lie within the prerogative of the ... court
to substitute its judgment for that of the Board...."
Xanthos, 685 P.2d at 1035. Thus, courts will not
consider the wisdom, necessity, or advisability of
the Board's zoning determination. See Sandy City,
794 P.2d at 486.
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the Board's decision to be supported by
substantial evidence in the record. None of the
Board's required findings have been shown to be
arbitrary or capricious, and the Board's decision
violates no provision of law. Accordingly, we
reverse the district court's decision and let stand
the Board's decision to approve the private
airstrip.

6 " 'Substantial evidence' is that quantum and
quality of relevant evidence that is adequate to
convince a reasonable mind to support a
conclusion." First Nat'l Bank of Boston v. County
Bd. of Equalization of Salt Lake County, 799 P.2d
1163, 1165 (Utah 1990). It is "more than a mere
'scintilla' of evidence ... though 'something less
than the weight of the evidence.' " Grace Drilling
Co. v. Board of Review, 776 P.2d 63, 68 (Utah
App.1989) (quoting Idaho State Ins. Fund v.
Hunnicutt, 110 Idaho 257, 715 P.2d 927, 930
(1985)).

GARFF and ORME, JJ., concur.
--------------1 Senior Judge Regnal W. Garff, acting pursuant
to appointment under Rule 3-108(4), Utah Code
of Judicial Administration.
2 See Vali Convalescent & Care Inst. v. Division of
Health Care Fin., 797 P.2d 438, 443 (Utah
App.1990) (stating no deference given to trial
court's review of administrative agency decision
when that review is limited to administrative
record); see also Kline v. Utah Dep't of Health,
776 P.2d 57, 60 (Utah App.1989) ("We accord no
presumption of correctness to the [district court's
judgment] since its review of the administrative
record is not more advantaged than our own.").

7 It is incumbent upon the party challenging the
Board's findings or decision to marshal all of the
evidence in support thereof and show that despite
the supporting facts, and in light of conflicting or
contradictory evidence, the findings and decision
are not supported by substantial evidence. See
First Nat'l, 799 P.2d at 1165; Grace Drilling, 776
P.2d at 68; see also Heinecke v. Department of

3 See Vali, 797 P.2d at 443; Kline, 776 P.2d at 60.
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also Nectow v. City of Cambridge, 277 U.S. 183,
188, 48 S.Ct. 447, 448, 72 L.Ed. 842 (1928)
(holding that a zoning restriction "cannot be
imposed if it does not bear a substantial relation
to the public health, safety, morals, or general
welfare").

Commerce, 810 P.2d 459, 464 (Utah App.1991)
(regarding how marshaling works in this context).
8 All citations to the Utah County Zoning
Ordinance refer to the ordinance as it was in
effect at the time the application was made and
the hearing held.

12 Section 17-27-102 of the Utah Code states that
"in order to provide for the health, safety, and
welfare, ... counties may enact all ordinances ...
they consider necessary for the use and
development of land within the county."

9 See supra note 7 (addressing marshaling
requirement of party challenging Board's
decision).
10 See also Ex parte Fairhope Bd. of Adjustment
& Appeals, 567 So.2d 1353, 1354-55 (Ala.1990)
(land use restrictions are strictly construed in
favor of landowner); Thomas v. City of Crescent
City, 503 So.2d 1299, 1301 (Fla.App.1987) (words
in zoning regulations should be given broadest
meaning, and ordinances interpreted in favor of
property owner); State v. Lum, 8 Haw.App. 406,
807 P.2d 40, 43 (zoning ordinances are in
derogation of common law, and their provisions
must be strictly construed), cert. denied, 72 Haw.
619, 841 P.2d 1075 (1991); Town of Merrillville
Bd. of Zoning Appeals v. Public Storage, Inc., 568
N.E.2d 1092, 1097 (Ind.App.1991) (zoning
ordinances are construed in favor of free use of
land); Fremont Township v. McGarvie, 164
Mich.App. 611, 417 N.W.2d 560, 562 (1987)
(language of zoning ordinance must be
interpreted in favor of property owner where
doubt exists); Whistler v. Burlington Northern
R.R., 228 Mont. 150, 741 P.2d 422, 425 (1987)
(zoning ordinances are in derogation of common
law, and such ordinances should be strictly
construed, or at very least, given fair and
reasonable interpretation with regard given to
proposed use); Tennessee Manufactured Housing
Ass'n v. Metro. Gov't, 798 S.W.2d 254, 260
(Tenn.App.1990) (zoning ordinances should be
construed in favor of property owners' right to
free use of their property); In re Shearer Variance,
156 Vt. 641, 588 A.2d 1058 (1990) (zoning
ordinances must be read strictly, resolving any
doubts in favor of landowner).

13 "Special exceptions provide an additional
measure of flexibility where local zoning officials
can acknowledge certain uses that may arise in a
particular zone, and specifically allow for those
uses in the ordinance by stipulating that such uses
are subject to further administrative scrutiny."
B.Y.U.J.Legal Stud., Summary of Utah Law: Land
Use, Zoning and Eminent Domain § 11.32 (1979).
14 See Xanthos v. Board of Adjustment, 685 P.2d
1032, 1034 (Utah 1984).
15 Wilson v. Manning, 657 P.2d 251, 252 (Utah
1982).
16 It may be difficult to see how a "flying field"
could literally promote public health, safety, and
welfare; yet, the county commission has
authorized the Board to grant special exceptions
for such a use.
Even more inconsistent with a strict
interpretation of § 7-21-C(1) is § 3-35-B, which
indicates that the Board, "as a special exception
granted under the terms of Section 7-21 or this
ordinance, may authorize an explosives
manufacturing, storage, or testing facility,"
provided certain other provisions are met.
(Emphasis added).
17 Mr. Patterson also claims the proposed airstrip
violates the provisions of § 3-34 concerning
airport approach zones and transition zones
because his airport falls within these zones.
However, like the turning zone regulation, these
other provisions merely establish height

11 See 83 Am.Jur.2d Zoning & Planning § 1 (1992)
(stating that zoning ordinances have been enacted
for the purpose of promoting the health, safety,
morals, or general welfare of the community); see
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restrictions. Thus, Mr. Patterson's claims fail for
the same reason.
18 Mr. Patterson's brief also contains a reference
to § 3-34-D(2), concerning use restrictions.
Nevertheless, Mr. Patterson's brief contains no
analysis of how the Board's decision approves a
land use which "endanger[s] the landing or taking
off of aircraft." Utah County Zoning Ordinance §
3-34-D(2). Therefore, we do not consider this
allegation separately from Mr. Patterson's claim
that the proximity of the two airstrips creates an
"inherently unsafe situation." See Financial
Bancorp, Inc. v. Pingree & Dahle, Inc., 880 P.2d
14, 17 n. 3 (Utah App.1994) (declining to consider
appellant's argument when appellant's brief
presented little analysis of issue and cited no
authority in support of position); Baker v. Baker,
866 P.2d 540, 544 (Utah App.1993) (refusing to
address argument on appeal when analysis and
argument are entirely inadequate).
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Both R-1-8 and R-1-10 residential zones
permit the use of single-family dwelling
structures, Sandy City, Utah, Dev.Code §§ 15-75(b)(2), 15-7-3(b)(2) (1996), and contemplate the
establishment of "a residential environment ...
that is characterized by moderate densities, ... a
minimum of vehicular traffic and quiet residential
neighborhoods favorable for family life," id. §§ 157-3(a), 15-7-5(a). The Code further states that:
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SANDY CITY BOARD OF ADJUSTMENT;
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Appellees.
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No building or part thereof or other structure
shall be erected, altered, added to or enlarged, nor
shall any land, building, structure, or premises be
used, designated, or intended to be used for any
purpose or in any manner other than is included
among the uses hereinafter listed as permitted or
conditional uses in the district in which such
building, land or premises are located.
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J. Craig Smith and Scott M. Ellsworth, Salt
Lake City, for Appellants.

Id. § 15-6-2. 1
The Code defines a single-family dwelling as
follows: "Dwelling, Single Family. A detached
housing unit within a structure with kitchen and
sleeping facilities, designed for occupancy by one
family, excluding accessory apartments and
extended living areas which may be approved as
provided for in [this Code]." Id. § 15-2-2. The
Code also defines a family as "[a]n individual or
two or more persons related by blood, marriage or
adoption, or a group not to exceed four unrelated
persons living together as a single housekeeping
unit." Id.

Jody K. Burnett, Salt Lake City, Steven C.
Osborn, Sandy, for Appellees.
Before BENCH, BILLINGS and JACKSON,
JJ.
OPINION
JACKSON, Judge:
This appeal comes to us from the trial court's
order granting summary judgment to the Sandy
City Board of Adjustment (Board). The trial court
affirmed the Board determination that Sandy
City's interpretation of the Sandy City
Development Code (Code) prohibiting leases of
less than thirty days in residential zones was
correct. We reverse.

All the owners' homes were single-family
dwellings as defined by the Code. Each of the
owners leased their homes to families for periods
of several days to several months.
In December 1995, the Sandy City
Community Development Staff (staff) began
interpreting the Code to prohibit rental of any
single-family dwelling for fewer than thirty days.
Accordingly, the staff told the owners that any
rental of their single-family dwelling for fewer
than thirty days in the R-1-8 or R-1-10 zones was
prohibited and asked them to refrain from any
further short term rentals. 2

BACKGROUND
Thomas and Nancy Brown, Dennis Cloward,
and Joseph Bowers (the owners) owned homes in
Sandy City. The homes owned by the Browns and
Cloward were in areas zoned R-1-8 Residential.
Bowers's home was in an area zoned R-1-10
Residential.
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It is clear that § 10-9-704 requires the Board
to review the staff's interpretation for correctness,
giving it no deference. Although "[t]he person or
entity making the appeal has the burden of
proving that an error has been made," Utah Code
Ann. § 10-9-704(3) (1996), the person need show
only an "error in an[ ] order, requirement,
decision, or determination made by an official in
the administration or interpretation of the zoning
ordinance." Id. § 10-9-704(1)(a)(i). There is no
requirement that the Board give any deference to
the administrator or executive official making the
determination.
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The
owners
appealed
the
staff's
interpretation of the Code to the Board pursuant
to Utah Code Ann. § 10-9-704(1)(a)(i) (1996) and
Sandy City, Utah, Dev.Code § 15-5-5(A)(1) (1996).
Applying a "rational basis" test on review, the
Board upheld the staff's interpretation of the
ordinance. The owners then filed an appeal of the
Board's determination to the district court. On
cross-motions for summary judgment, the district
court entered summary judgment against the
owners, upholding the Board's determination.
The owners filed this appeal.

Sandy contends that because board members
are not legally trained individuals, we need not
"impose rigid technical requirements upon their
procedure." It further argues that, because the
Board was not comprised of lawyers, the Board
was "not intuitively aware of the significance of
terms such as " 'reasonable [or] rational.' " Thus,
the fact that they used the rational basis standard
of review was "really immaterial ... [s]o long as
the procedure afforded [the owners] was 'orderly,
impartial, judicious and fundamentally fair.' "

ISSUES
There are two interrelated issues for review.
The first issue is whether the Board used the
proper standard of review in its review of the staff
interpretation of the Code and whether the
standard requires us to give any deference to the
Board's determination. The second issue for
review is whether the Board erred when it
determined that leasing of a single-family
dwelling for a period of fewer than thirty days is
prohibited in the R-1-8 and R-1-10 zones.

We cannot agree. Although many individuals
not trained in legal procedure may not
understand the concept of a standard of review, it
is clear to this court that a person of ordinary
intelligence can easily understand the difference
between the questions, "Was the staff's
interpretation correct?" and "Was the staff's
interpretation rational?" It is also clear to us that
the Board used the rational basis standard in its
review of the staff's interpretation. 3

ANALYSIS
I. Board Review of Staff Interpretation
The question of what standard a board of
adjustment must apply in reviewing staff
interpretation is a matter of first impression with
this court. When the Board reviewed the staff's
interpretation of the zoning ordinance, it applied
a "rational basis" test. Under this "rationality"
test, the owners were required to "establish that
the staff had no rational basis for its"
interpretation that residential zones excluded
leasing single-family dwellings for a period
shorter than thirty days. Pointing to Utah Code
Ann. § 10-9-704 (1996), the owners argue that the
proper standard of review was a correctness
standard.

Contrary to Sandy's contention, the fact that
the Board used the rational basis test is material
to the outcome of the decision.
Page 210
First, a rational interpretation may be one that,
although not completely correct, has a basis in
reason. Thus, in this case the Board may have had
some rationale to conclude that short-term rental
was precluded by the zoning ordinance, though
that rationale may have been incorrect. Second,
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interpretation. See Brendle, 937 P.2d at 1047.
Only if the ordinance is ambiguous need we look
to legislative history to ascertain legislative intent.
See id.

the Board's scope of review necessarily affects the
scope of review of this court. If the Board's
standard of review is to simply determine whether
the staff's interpretation was rational, we would
review the Board's decision to determine whether
the Board acted illegally, see Utah Code Ann. §
10-9-1001(3)(b) (1996), in concluding that the
decision was rational. On the other hand, if the
Board's standard of review is a correctness
review, we review the Board's decision to
determine whether the Board acted illegally in
concluding that the decision was correct.

Accordingly, we first look at the language of
the Code. The Code permits use of a "housing unit
within a structure with kitchen and sleeping
facilities, ... for occupancy by one family." Id. § 152-2. A family is "[a]n individual or two or more
persons related by blood, marriage or adoption,
or a group not to exceed four unrelated persons
living together as a single housekeeping unit." Id.
The Code prohibits a building to "be used,
designated, or intended to be used for any
purpose or in any manner other than is included
among the uses ... listed as permitted or
conditional uses." Id. § 15-6-2. Thus, the
ordinance unambiguously requires that a singlefamily dwelling located in the two residential
zones at issue be used as a building for occupancy
by either related people or no more than four
unrelated people operating as a household.

II. Rental of Single-Family Dwelling for Periods
Shorter
than Thirty Days
The sole issue for review on the merits is
whether the Board's affirmation of the staff's
interpretation of the Code to prohibit leasing of
property for less than thirty days is correct. 4 The
question is one of interpretation of an ordinance,
and, thus, we review it under a correctness
standard. 5 Because the Board's standard of
review as to the staff interpretation was also a
correctness standard, we review the Board's
determination as follows: whether the Board
correctly concluded that the staff's interpretation
of the ordinance was correct.

Both parties agree that the Code never places
an express durational limit on the use of any
property. Even so, Sandy submits two arguments
that, despite the absence of a durational
limitation on occupancy of single-family
dwellings, short-term leases are prohibited. It
argues that (1) the Code does not specifically
permit short-term leases of property and (2) the
short-term lease of residential property is
inconsistent with the purposes of residential
zoning.

"In interpreting the meaning of ...
[o]rdinance[s], we are guided by the standard
rules of statutory construction." Brendle v. City of
Draper, 937 P.2d 1044, 1047 (Utah Ct.App.1997).
However, "because zoning ordinances are in
derogation of a property owner's common-law
right to unrestricted use of his or her property,
provisions therein restricting property uses
should be strictly construed, and provisions
permitting property uses should be liberally
construed in favor of the property owner."
Patterson v. Utah County Bd. of Adjustment, 893
P.2d 602, 606 (Utah Ct.App.1995). We first look
to the plain language of the ordinance to guide
our

The first objection is untenable. The Code
specifically permits use of a dwelling for
occupancy by a single family. Thus, if a single
family occupies a home, the structure is being
used as permitted. However, Sandy contends that,
because the Code does not specifically permit
occupancy by a single tenant family for less than
thirty days, occupancy by a single tenant family
for less than thirty days is proscribed by the
ordinance. We are not willing to import such a
restriction. The Code does not limit the permitted
use by referencing the type of estate the
occupying family holds in the property or the
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could pass a similar ordinance, cf., e.g., Town of
Alta v. Ben Hame Corp., 836 P.2d 797, 800 (Utah
Ct.App.1992) (citing ordinance prohibiting shortterm leasing),

duration of the occupancy. Thus, it is irrelevant
what type of estate, if any estate at all, the
occupying family has in the dwelling, i.e., whether
the family holds a fee simple estate, a leasehold
estate, a license, or no legal interest in the
dwelling. It is equally irrelevant whether the
occupying family stays for one year or ten days.
The only relevant inquiry is whether the dwelling
is being used for occupancy by a single family; if it
is, the ordinance has not been violated. Sandy's
argument, taken to its logical conclusion, would
mean that the staff could restrict any use without
limitation by simply arguing that the use was one
not specifically mentioned in the general
permitted use provisions. For instance, it would
allow the staff to prohibit an owner from leasing
the property under any conditions because the
ordinance does not specifically permit occupancy
by a single family leasing the dwelling. It would
also allow the staff to prohibit tenancy-incommon time-share arrangements since the
ordinance does not permit occupancy by a single
family not owning as joint tenants.
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they argue only that the ordinance as it now reads
does not prohibit such a practice. Thus, they
argue that Ewing is not relevant to this case. We
agree.
Despite Sandy's ability to pass an ordinance
to restrict short-term leasing, as discussed above,
we must construe existing zoning ordinances
strictly against the city. Thus, we must conclude
that short-term leases of residential properties are
not prohibited by the zoning ordinance. 6 Sections
15-7-3(a) and 15-7-5(a) of the Code "represent[ ]
[only] the broad goal sought to be achieved by the
[city] in enacting regulations governing" uses of
properties in these zones. Patterson, 893 P.2d at
610. Through the purpose declaration, Sandy
explained what its goal was in establishing the
residential zones. It then enumerated specific
regulations to meet that goal. "By satisfying the
actual regulations enumerated in [§§ 15-7-3(b)(2)
and 15-7-5(b)(2) ] the [use of the properties] has
met the legal requirements of th[ose] section[s],"
id. (emphasis added), and, thus, met the general
purpose of the statute. Although we recognize that
short-term leases may disrupt the residential
environment of a neighborhood in some
instances, 7 by failing to prohibit short-term
leases, Sandy City has implicitly determined that
such practices are conducive to a residential
environment. 8 In other words, "[w]e will not find
a violation of law simply because [the permitted
use may appear] inconsistent with the general
intent statement ... when [the use] is in
compliance with the substantive provisions of the
ordinance." 9 Id.

Sandy's second argument is more substantial.
It contends that, given the express purpose of the
residential zones, to establish "a residential
environment"
and
"quiet
residential
neighborhoods favorable for family life," Sandy
City, Utah, Dev.Code §§ 15-7-3(a), 15-7-5(a)
(1996), the Board was correct in concluding that
short-term property rental was prohibited by the
ordinance. Sandy, citing Ewing v. City of Carmelby-the-Sea, 234 Cal.App.3d 1579, 286 Cal.Rptr.
382 (1991), argues that it has the authority to
prohibit transient occupancy in residential zones
because transient occupants erode the residential
quality of a neighborhood. See, e.g., id., 286
Cal.Rptr. at 388 (stating "[transient] rentals
undoubtedly affect the essential character of a
neighborhood and the stability of a community").
The Ewing appeal involved a zoning ordinance
that specifically prohibited transient occupancy.
See id. at 383-84. The Ewing plaintiffs argued
that their civil rights were violated because
Carmel-by-the-Sea had passed an ordinance
prohibiting leasing of residential property for less
than thirty days to transient renters. See id. In
this case, the owners do not dispute that Sandy

Accordingly, we conclude that the Board
erred when it concluded that the staff "rationally"
interpreted the zoning ordinance to prohibit
leasing of property for less than thirty days in the
residential zones. 10
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CONCLUSION

---------------

We conclude that the Board incorrectly
applied a "rational basis" standard of review

1 Sandy also cites a similar provision found
elsewhere in the Code to establish that the
ordinance prohibits uses not authorized on zoned
lands. The provision states:

Page 213

No land shall be used or occupied and no building
or structure shall be designed, erected, altered,
used or occupied for any use except those uses
specifically permitted on the land upon which the
building or structure is located or erected or use
established as permitted in the regulations for the
district in which said land is located.

when it reviewed the staff's interpretation of the
Code. We also conclude that the Board committed
legal error when it affirmed the staff's
interpretation of the Code prohibiting short-term
leases of single-family dwellings in residential
zones. Accordingly, we reverse.
BILLINGS, J., concurs.

Sandy City, Utah, Dev.Code § 15-21-11 (1996).
Although there are slight differences in the
wording of these two sections, the effect of each is
the same in the context of this case.

BENCH, Judge, concurring in result:
Sandy City relies upon an ordinance in
arguing that its Development Code does not
permit short-term leases of property. The
ordinance provides as follows:

2 The letters sent to the owners identified these
homes as "transitory lodging facilities." Although
the use of this term could be construed as an
indication that Sandy had determined that the
facilities were being used as hotels or boarding
facilities, no such determination was made before
or during the hearing. The staff apparently used
the terms "transitory lodging facility" and "place
of public accommodation" to indicate a home that
had been leased for fewer than thirty days.
Further, Sandy concedes that the sole reason for
its action on these properties was that they were
being leased for periods less than 30 days.

No land shall be used or occupied and no building
or structure shall be designed, created, altered,
used or occupied for any use, except those uses
specifically permitted on the land upon which the
building or structure is located or erected or use
established as permitted in the regulations for the
district in which said land is located.
Sandy City, Utah, Dev.Code § 15-21-11 (1996)
(emphasis added). Essentially, Sandy takes the
position that every use of property is prohibited
unless the use is specifically permitted by
ordinance. That approach to zoning is
diametrically opposed to the common law
followed in Utah. See, e.g., Patterson v. Utah
County Bd. of Adjustment, 893 P.2d 602, 606
(Utah Ct.App.1995) (stating zoning ordinances
are to be strictly construed against the
municipality because they are "in derogation of a
property
owner's
common-law
right
to
unrestricted use of his or her property").

3 Although the board members variously referred
to their duty to interpret the statute, in several
comments by board members the fact that they
were making a determination as to the
reasonableness of the interpretation, rather than
the correctness of the interpretation, was clear.
The motion upon which the Board voted was "that
the Sandy City staff did not err and that there is
substantial, rational[ ] basis for the City's
determination that the use of a dwelling as a place
of public accommodation, such as renting it on a
daily or weekly basis, is not an allowed use in a
single[-]family R-1 zone." The board member
making the motion further stated, "it is very
rational[ ] to me, being a member of a family, that
these nightly rentals are not housekeeping units."

As the main opinion concludes, short-term
rentals are permitted in Sandy unless the city
passes an ordinance to specifically prohibit them.
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Id. at 604. Thus, if a board determines that it will
allow a particular land use, we will not defer to
that decision where the board failed to base the
decision on evidence that could reasonably
support the use, or where the decision was made
based on

4 Both parties agree that this is the sole issue for
review. The issue before the Board was not
whether the particular use of the specific
properties involved in this case was properly
determined to be in violation of the Code. Thus,
although there is evidence in the record relating
to the nature of the individuals leasing the
properties, i.e., whether they were related or not
and the numbers of people renting a house at one
time, and the condition of the properties at issue,
that evidence is irrelevant to our determination.

Page 213
an incorrect understanding or application of a
statute or ordinance, even if the incorrect
understanding or application was reasonable or
consistent with prior board application.

5 The parties argued at considerable length in
their briefs about the level of deference the
Board's interpretation should be given on review.
Utah Code Ann. § 10-9-1001 states that in
reviewing land use decisions "[t]he courts shall ...
determine only whether or not the decision is
arbitrary, capricious, or illegal." Utah Code Ann. §
10-9-1001(3)(b) (1996). Although this statutory
provision expressly applies only to the district
court, "the standard for our review of [a] [b]oard's
decision is the same standard established in the
Utah Code for the district court's review."
Patterson v. Utah County Bd. of Adjustment, 893
P.2d 602, 603 (Utah Ct.App.1995).

It is true that some other jurisdictions give some
discretion to boards of adjustment on
interpretations of the zoning ordinances which
they administer. However, the law in Utah is clear
that interpretation of the meaning of zoning
ordinances by a board of adjustment is not
entitled to deference. See id. at 604; Town of Alta
v. Ben Hame Corp., 836 P.2d 797, 800-01 (Utah
Ct.App.1992).
6 Although on a cursory reading, our decision in
Ben Hame, 836 P.2d at 797, may appear
inconsistent with our holding in this case, it
clearly is not. In Ben Hame we concluded that use
of a building "as a 'lodging facility' " was "not an
accessory use customarily incidental to the main
use" of a single-family dwelling. Id. at 802. Our
decision was largely premised on two grounds:
First, the zoning ordinance in question defined
permitted use of single-family dwellings to
exclude use of the dwellings as "hotels, apartment
hotels, boarding houses, lodging houses, mobile
homes, tourist courts or apartment courts," id. at
799 (emphasis omitted); second, Ben Hame
conceded that the building was being used as a
lodging facility, i.e., the home was advertised to
accommodate 12 to 20 people, provide an on-site
chef, and provide airport shuttle services. Id. at
799, 802.

There are times where deference is due the
Board's decision. For example, we have explained
that a board of adjustment's "actions are accorded
substantial deference and will be rejected on
appeal only if they are so unreasonable as to be
arbitrary and capricious or if they violate the law."
Id. We have also explained that "we will not
substitute our judgment on matters of public
policy normally left to [a] [b]oard's discretion."
Id. at 604. Thus, a board's decision to permit or
reject a proposed land use is entitled to
deferential treatment to the extent that it will be
affirmed if the evidence is adequate " 'to convince
a reasonable mind to support' " the decision. Id.
at 604 n. 6 (citation omitted).
However, there are times when no deference is
due. For example, "whether or not [a] [b]oard's
decision is illegal depends on a proper
interpretation and application of the law. These
are matters for our determination, and we accord
no deference to the district court or [a] [b]oard."

In this case, the zoning ordinance does not
prohibit use of a single-family dwelling as a
lodging facility. Even if it did prohibit such use,
the owners have not conceded that the homes are
used as lodging facilities, and the single question
before us is whether the Board correctly

479

Brown v. Sandy City Bd. of Adjustment, 957 P.2d 207 (Utah App. 1998)

concluded that all short-term leases are
prohibited by the ordinance. Thus, the sole issue
on review before us is whether one can imply
durational restrictions on the use of a singlefamily dwelling. This issue was the sole issue of
review before the Board as well.
7 This is not a case where the permitted use is
wholly inconsistent with the stated purpose--one
may lease property to another for a short term
and still maintain the residential quality of a
neighborhood.
8 Sandy concedes that "[i]f a single[-]family
residence were rented for two weeks to a
traditional
family--father,
mother
and
accompanying
children--the
use
would
nonetheless be prohibited as a rental for 30 days
or less." Although short-term leases to traditional
families may still disrupt a neighborhood, it
seems to be less disruptive than running a hotel
might be.
This concession also points to what seems to be
the pragmatic reason for this case--that the longterm residents do not like the type of people who
lease the homes on a short-term basis. However,
Sandy is not arguing that specific violations,
besides the short-term nature of the leases, have
been alleged and that Sandy has determined the
owners have therefore violated the zoning
ordinances. Rather, Sandy is only arguing that the
interpretation of the statute prohibiting all shortterm leases is correct.
9 Our conclusion is consistent with the case law of
other jurisdictions. See City of Portland v.
Carriage Inn, 67 Or.App. 44, 676 P.2d 943, 945
(1984) (holding transient occupancy permitted in
zone when no durational requirement was
expressed); Strauss v. Zoning Hearing Bd., 147
Pa.Cmwlth. 603, 608 A.2d 1105, 1106, 1109
(1992) (holding students were "family" despite
short duration of lease).
10 Because our resolution of this issue is
dispositive of the case, we need not consider the
owners' remaining arguments.
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therefore does not constitute an abortion.
Accordingly, we reverse the juvenile court's order
dismissing the State's petition and remand for
further proceedings.

280 P.3d 410
697 Utah Adv. Rep. 60
2011 UT 75
STATE of Utah, in the interest of J.M.S., a
person under eighteen years of age.
State of Utah, Appellant,
v.
J.M.S., Appellee.

BACKGROUND
¶ 3 In May 2009, the State filed a
delinquency petition in juvenile court alleging
that J.M.S., a seventeen-year-old girl, had
engaged in criminal solicitation to commit
murder, a first degree felony if committed by an
adult. According to the State,1 J.M.S. became
pregnant and sought to abort the fetus because
her boyfriend threatened to have nothing to do
with her while she was pregnant. J.M.S. visited a
Utah clinic to obtain an abortion but was told she
was ineligible because her pregnancy was too far
advanced.

No. 20091015.
Supreme Court of Utah.
Dec. 13, 2011.
[280 P.3d 411]

Mark L. Shurtleff, Att'y Gen., Christopher D.
Ballard, Asst. Att'y Gen., for appellant.

¶ 4 Approximately thirteen weeks later,
J.M.S. approached Aaron Harrison, 2 a stranger,
and asked him to help end her pregnancy. The
two went to Mr. Harrison's house, having agreed
that J.M.S. would pay him to punch her in the
stomach to terminate her pregnancy. Mr.
Harrison repeatedly punched J.M.S. in the
stomach, and she paid him for his participation.

Richard L. King, Salt Lake City, for appellee.

On Certification from the Utah Court of
Appeals
Chief Justice DURHAM, opinion of the
Court:
INTRODUCTION

¶ 5 Afterward, J.M.S. called her mother and
claimed that someone had sexually assaulted her.
J.M.S.'s mother drove her to the police station.
During questioning, J.M.S. revealed that she had
not been sexually assaulted, but instead had paid
Mr. Harrison to hit her to kill her fetus.3 The
attempt to end the pregnancy was unsuccessful,
and the child was born relatively healthy.

¶ 1 We must decide whether the juvenile
court erred in concluding that a minor's alleged
solicitation of a stranger to punch her and
terminate her pregnancy qualifies as an abortion,
as the term is defined in the Utah Code. The
juvenile court held that an assault of a woman by
punching her stomach was a “procedure”
intended to terminate her pregnancy and
therefore fell within the statutory definition of
“abortion.” Because a woman cannot be held
criminally liable for seeking an abortion, the court
dismissed the State's delinquency petition against
the minor.

¶ 6 Before the juvenile court, J.M.S. entered a
no-contest admission to criminal solicitation to
commit murder, which the State reduced to the
equivalent of a second degree felony if committed
by an adult. J.M.S. then obtained new counsel
and filed a motion to withdraw her admission and
to release her from detention. J.M.S. asserted in
her motion that her prior court-appointed counsel
had simultaneously represented her and the
alleged father of her child in separate cases, which
raised a conflict of interest. J.M.S. also argued

¶ 2 We hold that the solicited assault of a
woman to terminate her pregnancy is not a
“procedure” as contemplated by statute, and

481

State v. J.M.S. (State ex rel. J.M.S.), 280 P.3d 410, 697 Utah Adv. Rep. 60, 2011 UT 75 (Utah
2011)

ANALYSIS
I. THE TERM “PROCEDURE” IN THE
UTAH ABORTION STATUTE REFERS TO
MEDICAL PROCEDURES AND DOES NOT
EMBRACE THE SOLICITED ASSAULT OF
A WOMAN

that her prior counsel had provided ineffective
assistance because he failed to perform even
minimal legal research, did not adequately
investigate the case, did not accurately explain to
her the consequences of her admission, and spent
little time communicating with her prior to her
no-contest admission. Moreover, J.M.S. argued
that

¶ 10 Under the Utah Code, a pregnant woman
cannot be held criminally liable for seeking or
obtaining an abortion. SeeUtah Code Ann. § 76–
7–314(1) (Supp.2009) (“Notwithstanding any
other provision of law, a woman who seeks to
have or obtains an abortion for herself is not
criminally liable.”). At the time of the alleged
solicited assault, the term “abortion” was defined
as “the intentional termination or attempted
termination
of
human
pregnancy
after
implantation of a fertilized ovum, and includes
any and all procedures undertaken to kill a live
unborn child and includes all procedures
undertaken to produce a miscarriage.” 5Id.§ 76–
7–301(1) (2008) (emphases added). The Utah
Code does not, however, define the term
“procedure” as it relates to the performance of an
abortion.

[280 P.3d 412]
her prior counsel's failure to research the law
applicable to the case resulted in the omission of a
critical defense: namely, that a woman cannot be
held criminally liable for seeking to obtain an
abortion. SeeUtah Code Ann. § 76–7–314(1)
(Supp.2009).4
¶ 7 Without addressing J.M.S.'s claims
regarding her prior counsel's alleged conflict of
interest and ineffective assistance, the juvenile
court granted J.M.S.'s motion to withdraw her
admission. In its order, the juvenile court
reviewed the statutory definition of “abortion,”
which “includes any and all procedures
undertaken to kill a live unborn child,” Utah Code
Ann. § 76–7–301(1) (2008), and noted that a
“procedure” is merely “a series of steps taken to
achieve a result.” The court therefore reasoned
that, assuming the State's allegations were true,
J.M.S.'s conduct constituted seeking an abortion,
not solicitation of murder. Consequently, J.M.S.
could not be held criminally liable under the Utah
Code. The juvenile court later granted J.M.S.'s
motion to dismiss the State's delinquency petition
based on the same grounds.

¶ 11 The State advocates an interpretation of
the term “procedure” that is limited to medical
procedures. It argues that the plain language of
the statute supports this interpretation and that it
is the only sensible interpretation because a
broader reading
[280 P.3d 413]
would mean that any act, whether humane or
heinous, intended to terminate a pregnancy
would constitute an abortion. In contrast, J.M.S.
urges us to uphold the juvenile court's
interpretation. The juvenile court interpreted
“procedure” as meaning “a series of steps taken to
achieve a result.” Under this view, the alleged
solicited assault of J.M.S. was a series of steps
taken to achieve the termination of her pregnancy
and therefore would qualify as an abortion, for
which J.M.S. could not be held criminally liable.

¶ 8 The State appealed. See id. § 78A–6–
1109(1) (Supp. 2011) (permitting appeal “from
any order, decree, or judgment of the juvenile
court”). We have jurisdiction pursuant to Utah
Code section 78A–3–102(3)(b).
STANDARD OF REVIEW
¶ 9 “The interpretation of a statute is a
question of law, which we review for correctness.”
T–Mobile USA, Inc. v. Utah State Tax Comm'n,
2011 UT 28, ¶ 9, 254 P.3d 752.

¶ 12 We agree with the State that the term
“procedure” in the abortion definition is confined

482

State v. J.M.S. (State ex rel. J.M.S.), 280 P.3d 410, 697 Utah Adv. Rep. 60, 2011 UT 75 (Utah
2011)

¶ 14 The term “procedure,” when read in
isolation, is capable of multiple interpretations. In
a broad sense, the term may mean “[a] specific
method or course of action.” Black's Law
Dictionary 1323 (9th ed. 2009). The term may
further be refined to constitute the “traditional,
customary, or otherwise established or accepted
way of doing things.” Webster's Third New Int'l
Dictionary 1807 (1961). These definitions,
however, lead to an important question: A
“specific method” or “established or accepted
way” of doing what? What one means by using
the term “procedure” depends heavily on context.
A court's adherence to procedures, for example, is
distinct from a physician's performance of
procedures. Compare MacKay v. Hardy, 973
P.2d 941, 947 (Utah 1998) (“Our rules of appellate
procedure clearly set forth the requirements that
appellants and appellees must meet when
submitting briefs before this court.” (first
emphasis added)), with Columbia HCA v. Labor
Comm'n, 2011 UT App 210, ¶ 2, 258 P.3d 640 (“In
her findings, the ALJ walked through the ten-year
chronology of Seely's back problems, listing the
major surgeries and procedures conducted ....”
(emphasis added)).

to medical procedures. We reach this
interpretation for three reasons. First, this
interpretation is consistent with the plain
language of the abortion definition, given its place
in the context of the statutory provisions
governing the practice of abortion (the Abortion
Statute). Second, adoption of the juvenile court's
interpretation of “procedure” would render
inoperable a portion of the Utah Code's criminal
homicide statute, whereas we seek to avoid
statutory interpretations that render related
provisions meaningless. Finally, under our
doctrine of “absurd results,” we deem it
inconceivable that the legislature could have
intended for any act, of any nature, intended to
kill an unborn child to qualify as an abortion. Our
interpretation of the abortion definition
necessarily excludes the alleged solicited assault
of a woman, and we therefore reverse the juvenile
court's dismissal of the State's petition against
J.M.S.6
A. In Light of the Abortion Statute's
Scheme, the Term “Procedure” in the
Definition of “Abortion” Refers to Medical
Procedures
¶ 13 Our primary objective in interpreting a
statute is to give effect to the intent of the
legislature. Harold Selman, Inc. v. Box Elder
Cnty., 2011 UT 18, 118, 251 P.3d 804. To do so,
“we look first to [the statute's] plain language and
presume that the legislature used each word
advisedly and read each term according to its
ordinary and accepted meaning.” Boyle v.
Christensen, 2011 UT 20, ¶ 27, 251 P.3d 810
(internal quotation marks omitted). Often,
“statutory text may not be ‘plain’ when read in
isolation, but may become so in light of its
linguistic, structural, and statutory context.”
Olsen v. Eagle Mountain City, 2011 UT 10, ¶ 9,
248 P.3d 465. For this reason, “our interpretation
of a statute requires that each part or section be
construed in connection with every other part or
section so as to produce a harmonious whole.”
Anderson v. Bell, 2010 UT 47, ¶ 9, 234 P.3d 1147
(internal quotation marks omitted).

[280 P.3d 414]
¶ 15 The ordinary and accepted meaning of
“procedure” in the definition of “abortion”
therefore must be assessed contextually in light of
the provisions of the Abortion Statute. Our review
of these provisions leads us to conclude that the
legislature's use of “procedure” is limited to
medical procedures. To interpret the term
otherwise would require ignoring the clear
medical focus of the Abortion Statute and would
undermine the harmony of the statute as a whole.
¶ 16 The Abortion Statute repeatedly uses the
term “procedure” 7 outside of the definition of
“abortion” and in every instance but two, the use
of the term relates to the medical context.8 For
example, the Abortion Statute provides that a “
‘[p]artial birth abortion’ does not include the
dilation and evacuation procedure ..., the suction
curettage procedure, or the suction aspiration
procedure for abortion.” Utah Code Ann. § 76–7–
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¶ 19 The Abortion Statute uses “procedures,”
“medical procedures,” and “abortion procedures”
interchangeably throughout its provisions; we can
discern no intended difference among any of the
usages. Where the Abortion Statute employs the
phrase “medical procedures,” the modifier
“medical” is often surplusage. For instance,
section 306 of the Abortion Statute provides that,
upon objection, “[a] physician, or any other
person who is a member of ... a hospital ... shall
not be required to participate in the medical
procedures which will result in the abortion.” Id.
§ 76–7–306(1) (2008). The

301(3)(b) (2008) (emphases added). After
viability of a fetus, “no person may knowingly
perform a saline abortion procedure unless all
other available abortion procedures would pose a
risk to the life or the health of the pregnant
woman.” Id. § 76–7–310.5(2)(a) (2008)
(emphases added). Each of these forms of
abortion—dilation and evacuation, suction
curettage, suction aspiration, and saline—is a
medical procedure conducted by a physician.
SeeH.A. Hirsch et al., Atlas of Gynecologic
Surgery 79 (1997). In addition, the Utah
Department of Health is charged by statute with
publishing printed materials and creating an
information video that contain “truthful,
nonmisleading
descriptions
of
abortion
procedures used in current medical practice ...,
the medical risks commonly associated with each
procedure, ... [and] the consequences of each
procedure to the fetus at various stages of fetal
development.” Id. § 76–7–305.5(1)(c) (Supp.
2009) (emphases added).

[280 P.3d 415]
adjective “medical” adds no substance to this
provision because the section's reference to
“physician[s]” and other members of a hospital
necessarily limits the term “procedure” to the
medical field. Accord id. § 76–7–307 (2008)
(using “medical procedure” in the context of an
act by a physician). We therefore are unable to
conclude, as the juvenile court did, that the
legislature intended differences among its usage
of “procedures,” “abortion procedures” and
“medical procedures.”

¶ 17 In light of these provisions, it is
unsurprising that the legislature used the phrase
“any and all procedures” in the abortion
definition. The Abortion Statute references
various abortion procedures available to women.
Its definition of “abortion” contemplates “any and
all” of these referenced procedures, and likely
others. It is unmistakable, however, that every use
of the term “procedure” in the Abortion Statute
(with the two exceptions noted in footnote 8
relating to court procedures) relates to a medical
method of terminating a pregnancy. See, e.g., id. §
76–7–305(2)(b)(i)(A) (Supp. 2009) (requiring
that medical personnel inform women of
materials providing “ medically accurate
information regarding all abortion procedures
that may be used” (emphases added)).

¶ 20 Moreover, our conclusion that the
abortion definition's use of the term “procedure”
is limited to the medical context is all but
inescapable given the Abortion Statute's scheme.
One can select almost any provision at random
and encounter language with a medical context.
For example, the four definitions following
“abortion” are that of “medical emergency”;
“partial birth abortion,” which describes specific
surgical procedures that do not qualify as partial
birth abortions; “physician”; and “hospital.” Id.§
76–7–301 (2008). Under section 302, an abortion
“may be performed ... only by a physician licensed
to practice medicine.” Id. § 76–7–302(2) (Supp.
2009). An abortion also cannot be performed
“without the concurrence of the attending
physician.” Id. § 76–7–303 (2008). No abortion
may be performed without the woman's
“voluntary and informed written consent,
consistent with ... the American Medical
Association's Code of Medical Ethics.” Id. § 76–7–

¶ 18 The juvenile court noted that the phrase
“medical procedures” is used in other portions of
the Abortion Statute but not in the abortion
definition. According to the juvenile court, the
legislature therefore “clearly understood the
difference and intended the difference” between a
“procedure” and a “medical procedure.” We
disagree.
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human being, including an unborn child at any
stage of its development.” Utah Code Ann. § 76–
5–201(1)(a) (2008); see also id. § 76–5–203(2)(a)
(Supp. 2009) (“Criminal homicide constitutes
murder if ... the actor intentionally or knowingly
causes the death of another”). The statute further
provides, however, that “[t]here shall be no cause
of action for criminal homicide for the death of an
unborn child caused by an abortion.” Id. § 76–5–
201(1)(b) (2008) (emphasis added). Nor, under
the Abortion Statute, can a woman be held
criminally liable for obtaining an abortion. Id.§
76–7–314(1) (Supp.2009). We view the criminal
homicide statute and the Abortion Statute as
related chapters of the Utah Code due to their
consideration of criminal liability for abortion.
Moreover, we view the Abortion Statute's
definition of abortion as integral in interpreting
the criminal homicide statute because it is the
only

305(1) (Supp. 2009). If a physician performs an
abortion, any human tissue removed must be
submitted to a pathologist. Id. § 76–7–309
(2008). In addition, the physician must report to
the Department of Health, among other things,
the age of the woman, her marital status, “the
pathological description of the unborn child,” and
“the medical procedure used.” Id. § 76–7–313
(2008).
¶ 21 Given the overwhelming medical focus of
the Abortion Statute, we conclude from the plain
language of the abortion definition that its use of
the term “procedure” refers to medical
procedures. This interpretation adheres to the
ordinary and accepted meaning of the term
“procedure” in the practice of abortion and is
consistent with the whole of the Abortion Statute.
B. To Interpret “Procedure” to Encompass
More than Medical Procedures Would
Render Portions of the Criminal Homicide
Statute Meaningless

[280 P.3d 416]
section of the Utah Code defining the practice.9

¶ 22 Under our plain language approach to
statutory construction, we interpret the
provisions of a statute “in harmony with other
statutes in the same chapter and related
chapters.” State v. Harker, 2010 UT 56, ¶ 12, 240
P.3d 780 (emphasis added) (internal quotation
marks omitted). “In essence, statute[s] should be
construed ... so that no part [or provision] will be
inoperative or superfluous, void or insignificant,
and so that one section will not destroy another.”
State v. Jeffries, 2009 UT 57, ¶ 9, 217 P.3d 265
(alterations in original) (internal quotation marks
omitted). “Therefore, to the extent that conflict
exists or arises within statutory language, our
duty is to interpret the language, affording each
provision a meaningful purpose and separating
convoluted
statutes
with
a
meaningful
distinction.” Id.

¶ 24 Under the plain language of the criminal
homicide statute, the legislature has divided the
intentional killing of an unborn child into two
categories: those caused by abortions, which are
not criminal homicides, id. § 76–5–201(1)(b)
(2008), and those not caused by abortions, which
are criminal homicides. See id. §§ 76–5–201(1)
(2008), 76–5–203(2)(a), (3)(a) (Supp.2009).
Notably, each category includes the mental state
of intent to end the life of the unborn child. See id.
§ 76–5–201(1)(a) (2008) (listing intent as a
sufficient mental state for criminal homicide);
id.§ 76–7–301(1) (2008) (defining abortion as the
“intentional
termination
...
of
human
pregnancy”). The actor's mental state is therefore
not the distinguishing element between the two
categories, leaving the nature of the act itself to
distinguish an abortion from the intentional
criminal homicide of an unborn child. Cf. State v.
Tillman, 750 P.2d 546, 565 (Utah 1987) (noting
the two core requirements of murder, mens rea
and actus reus). In other words, for the provisions
of the criminal homicide statute to be in harmony,
there must be a difference between the act of

¶ 23 In 1983, the legislature amended the
criminal homicide statute to include within the
offense the intentional killing of an unborn child.
1983 Utah Laws 437. Under the statute, “[a]
person commits criminal homicide if he
intentionally ... causes the death of another
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doctrine only if a plain language interpretation is
so absurd that the “legislature could not possibly
have intended” it. Id. ¶ 17. To inform this analysis,
we often look to whether a particular
interpretation would be patently absurd in light of
the stated purpose of the statute. See id. ¶¶ 15–16.

abortion and the act of intentional criminal
homicide of an unborn child.
¶ 25 The juvenile court's interpretation of the
abortion definition, however, eliminates any such
distinction. If the broad interpretation of
“procedure” as “a series of steps taken to achieve a
result” is taken to its logical end, then any act
undertaken to intentionally kill an unborn child
would constitute an abortion. This result creates a
logical conflict within the criminal homicide
statute; the legislature cannot have intended to
criminalize the intentional killing of an unborn
child while simultaneously exempting from
prosecution any series of steps intentionally
undertaken to kill an unborn child. Such a broad
interpretation of “procedure” would thus render
meaningless the legislature's designation of the
intentional killing of an unborn child as a
criminal homicide.

¶ 28 J.M.S. argues that the most plausible
interpretation of “procedure” is “a series of
actions conducted in a certain order or manner.”
New Oxford American Dictionary 1358 (2001).
This interpretation is nearly identical to that of
the juvenile court, which purportedly based its
conclusion on a plain language analysis of the
statutory definition of “abortion.” However, even
assuming that the juvenile court's interpretation
follows
[280 P.3d 417]
from the plain language of the statute, we still
would reject it as working an absurd result that
the legislature could not possibly have intended.

¶ 26 The fact that the juvenile court's
interpretation of “procedure” in the abortion
definition would render inoperable a provision of
the criminal homicide statute reinforces our
conclusion that the term “procedure” refers only
to medical procedures. This interpretation thus
embraces an ordinary, accepted meaning of the
term and preserves the integrity of a related
statutory provision.

¶ 29 Under the broad interpretation adopted
by the juvenile court and advocated by J.M.S., any
series of actions undertaken to kill an unborn
child would be an abortion, including any violent
killing of a fetus. One can conceive of countless
barbaric scenarios designed to kill an unborn
child—including a marksman's carefully placed
bullet or even the savage beating of a woman—
that the legislature cannot possibly have intended
to classify as abortions exempt from criminal
liability.

C. We Decline to Adopt the Juvenile
Court's Reading of the Abortion Definition
Because It Would Yield Absurd Results
¶ 27 “Where a statute's plain language
creates an absurd, unreasonable, or inoperable
result, we assume the legislature did not intend
that result.” Jeffries, 2009 UT 57, ¶ 8, 217 P.3d
265. In applying this canon of construction, we
have recognized the delicate line between
“refraining from blind obedience to the letter of
the law that leads to patently absurd ends and
avoiding an improper usurpation of legislative
power through judicial second guessing of the
wisdom of a legislative act.” State ex rel. Z.C.,
2007 UT 54, 112, 165 P.3d 1206. To help ensure
that we do not overstep our bounds and usurp
legislative power, we invoke the absurd results

¶ 30 The Abortion Statute's stated purpose of
protecting the health of mothers and furthering
the rights of unborn children highlights the
absurdity of including as an abortion any act of
violence intended to kill a fetus. The preamble to
the Abortion Statute states that “unborn children
have inherent and inalienable rights” that the
legislature seeks to protect, and that at times an
abortion may be necessary to “save the pregnant
woman's life or prevent grave damage to her
medical health.” Utah Code Ann. 76–7–301.1(1),
(4) (2008). Before performing an abortion, a
physician must assess the pregnant woman's
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considers the definition's place among the
sections of the Abortion Statute. Second, were we
to adopt the juvenile court's interpretation, a
portion of the Utah Code's criminal homicide
statute would be rendered inoperable. Finally, we
cannot embrace a broader definition of
“procedure” because the legislature cannot
possibly have intended for any series of actions or
steps undertaken to terminate a pregnancy to
qualify as an abortion.

“physical, emotional and psychological health and
safety.” Id. § 76–7–304(2)(a) (2008). Further,
“[i]f an abortion is performed when the unborn
child is sufficiently developed to have any
reasonable possibility of survival outside its
mother's womb,” the physician must choose the
procedure that “will give the unborn child the best
chance of survival.” Id. § 76–7–307 (2008).
¶ 31 It would be absurd to construe the
abortion definition as including any series of
actions or steps, whether humane or heinous,
intended to kill a fetus. Such an interpretation
would be at odds with the interest the legislature
has expressed in the health of mothers and their
unborn children. The Abortion Statute evinces a
concern for the safe, humane, and effective
practice of medical abortion, placing prohibitions
on certain procedures. See id. § 76–7–326 (2008)
(prohibiting the practice of partial birth
abortions). It is therefore unreasonable to
conclude that the legislature would condone the
beating of a woman to cause a miscarriage or a
sniper's shot intended to kill a fetus but merely
wound its mother. Such “procedures” provide no
protection of the woman's physical, emotional, or
psychological health. They also do not grant the
child the best chance of survival outside of the
womb.

¶ 34 Under the interpretation set forth in this
opinion, the alleged solicited beating of a woman
to terminate her pregnancy cannot constitute
seeking an abortion. We therefore reverse the
juvenile court's order dismissing the State's
delinquency petition against J.M.S. and remand
for further proceedings consistent with this
opinion.
Chief Justice DURHAM authored the
opinion of the Court, in which Associate
Chief Justice DURRANT, Justice
PARRISH, and Justice NEHRING joined.
[280 P.3d 418]

Justice LEE, concurring:

¶ 32 In sum, were we to accept that the
interpretation advocated by J.M.S. and adopted
by the juvenile court follows from the statute's
plain language, we still would reject that
interpretation because it would work an absurd
result. We conclude that the legislature could not
have possibly intended for the term abortion to
include any series of steps or actions undertaken
to kill an unborn child, including the alleged
solicited violent beating of a pregnant woman.

¶ 35 I agree with the court's conclusion that
Aaron Harrison's physical assault on J.M.S. was
not an abortion “procedure” under Utah Code
section 76–7–301(1), but write separately to
articulate grounds for that construction that differ
somewhat from those embraced by the majority.
For me, the salient basis for interpreting
“procedure” to encompass medical methods and
to exclude a physical assault is in the structural
interplay between the abortion statute, Utah Code
Ann. § 76–7–314(1)(b)(i) (Supp.2009), and the
homicide statute, id.§ 76–5–201(1)(a) (2008). As
the court explains in Part I.B of its opinion, the
coexistence of those two statutes clearly indicates
that medical abortions are the domain of the
abortion statute while nonmedical means of
causing death (like an assault) are covered by the
homicide statute. Supra ¶¶ 24–25. The contrary

CONCLUSION
¶ 33 The Utah Code's definition of abortion
contemplates only procedures that are medical in
nature. We interpret the definition's use of the
term “procedure” in this manner for three
independent reasons. First, our interpretation
flows from the plain language of the provision and
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usage of ‘procedures,’ ‘abortion procedures' and
‘medical procedures.’ ” Supra ¶ 19.

view advanced by J.M.S. (that all methods of
killing an unborn child count as an “abortion”)
cannot be accepted without “render[ing]
meaningless the legislature's designation of the
intentional killing of an unborn child as a
criminal homicide.” Supra ¶ 25.

¶ 39 It may well be true (and is for reasons
explained in part I.B in the majority opinion) that
the legislature used “ ‘procedures,’ ‘medical
procedures'
and
‘abortion
procedures'
interchangeably throughout its provisions” with
“no intended difference among any of the usages.”
Supra ¶ 19. But that conclusion is not evident in
the ink on the paper of the abortion statute.
Without looking beyond that statute, it would be
impossible to tell whether “the modifier ‘medical’
” was “surplusage,” as the majority concludes,
supra ¶ 19, or intended, as is linguistically
possible for reasons described above.

¶ 36 On that point I am in full agreement
with the majority and concur in Part I.B of the
court's opinion. I find the rest of the court's
analysis
unnecessary
and
ultimately
unpersuasive, however, and write separately to
explain why.
¶ 37 The court's opinion includes two other
points in addition to the structural analysis in
Part I.B: (a) that the legislature “intended [no]
differences among its usage of ‘procedures'
‘abortion procedures,’ and ‘medical procedures' ”
as those terms are used in the abortion statute,
supra ¶ 19 (Part LA); and (b) that it would be
“absurd” to construe “procedures” to “includ[e]
any series of actions or steps, whether humane or
heinous, intended to kill a fetus,” supra ¶ 31 (Part
I.C). I do not see either of these points as
independent grounds for our holding today.

¶ 40 There are means at our disposal to
answer the question that the majority raises in
Part I.A—whether the “ordinary and accepted
meaning of the term ‘procedure,’ ” supra ¶ 21, is
limited to medical methods. I have employed such
means (corpus linguistics
[280 P.3d 419]
data) before, explaining that an empirical
measure of ordinary usage may be appropriate to
check our less-than-perfect judicial intuition.2 In
this case, the majority's confident assertion about
the “ordinary and accepted meaning” of the term
“procedure” in an abortion setting ultimately is
based on its intuition—that although “procedure”
sometimes signifies any means of accomplishing a
result, an “abortion procedure” has reference to a
medical procedure. I do not doubt that intuition.
(In fact, empirical corpus analysis confirms it.3)
My quarrel is just that this conclusion follows
from our understanding of the word “procedure”
in the context of the term “abortion,” not from the
fact that the statute most often refers to “medical
procedures” and not just “procedures.”

¶ 38 First, without the inference from the
structural interplay between the two different
statutes criminalizing the killing of unborn
children, there would be no persuasive ground for
reading the term “procedure” to mean “medical
procedure.” I agree with the majority that “[w]hat
one means by using the term ‘procedure’ depends
heavily on context.” Supra ¶ 14. But the context
cited by the court in part LA strikes me as
insufficient. As the court acknowledges, the
abortion statute's definition employs the term
“procedure” without modification or limitation.
Supra ¶ 10. Without more, the use of the
unmodified term “procedure” in the abortion
statute suggests that the legislature eschewed the
excluded modifier that appears extensively
elsewhere in the act. Our cases often treat such
internal
differences
in
terminology
as
intentional.1 Thus, the face of the abortion statute
itself seems only to undermine the view that “the
legislature intended [no] differences among its

¶ 41 Second, I disagree with the court's
conclusion that our holding follows from our
canonical inclination to “refrain[ ] from blind
obedience to the letter of the law that leads to
patently absurd ends.” Supra ¶ 27. This strikes
me as an incorrect application of a misplaced
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scenarios designed to kill an unborn child”
imagined by the majority. Supra ¶ 29. But the
absurdity identified by the majority is rooted not
in the abortion statute's definition itself but again
in the interplay between the two statutes at issue.
Of course the legislature did not mean to
“condone the beating of a woman to cause a
miscarriage or a sniper's shot intended to kill a
fetus but merely wound its mother.” Supra ¶ 31.
But the question before us is not whether such
acts are criminal, but whether they fit under the
homicide statute or the abortion statute.

canon. The absurdity canon is properly invoked
where we conclude that a certain construction is
so absurd that we are certain that “the legislative
body which authored the legislation could not
have intended it.” State ex rel. Z.C., 2007 UT 54, ¶
13, 165 P.3d 1206. “But the question in such cases
is whether the practical implications of the plain
text (not a text with two [plausible]
interpretations) are so absurd and ridiculous that
we are convinced that the legislature could not
have meant what it said.” Marion Energy, Inc. v.
KFJ Ranch P'ship, 2011 UT 50, 169, 267 P.3d 863
(Lee, J., dissenting). This is not such a case. The
statute does not plainly extend to nonmedical
abortion
procedures,
and
the
question
accordingly is not whether to ignore such
language on the ground that the legislature “could
not have intended it.”

¶ 44 For me, the answer to that question is
simply and thoroughly established by the
structural argument set forth in Part I.B of the
court's opinion. I find the discussion in Parts I.A
and I.C either unconvincing or entirely dependent
on the structural analysis in Part I.B, and I
respectfully join only the latter.

¶ 42 We are faced instead with a term
(“procedure”) of ambiguous meaning that we
must interpret in light of its context. That context
undoubtedly includes the practical implications of
our construction, including, of course, any
absurdities. I therefore agree with the majority to
the extent it is simply suggesting that practical
realities should inform our construction of the
abortion statute. But the relevant practical
realities are not just ones that are so clearly
absurd that they would convince us to override
statutory plain language.4 The relevant question
in this case is a broader one—whether the
practical implications of one interpretation of
“procedure” are sufficiently problematic to
undermine a judicial decision attributing that
construction to the legislature.

-------Notes:
The factual basis underlying the State's
delinquency petition has not been subject to an
evidentiary hearing. We therefore recount the
State's version of events solely to assist in our
determination of the legal issue presented on
appeal.
1.

Court documents are inconsistent with
respect to the spelling of Mr. Harrison's first
name. We employ the spelling as it appears in Mr.
Harrison's
filings
before
this
court.
2.

¶ 43 Finally, it seems to me that without the
inference from the interplay between the
homicide statute and the abortion statute, it

The State charged Mr. Harrison with
attempted murder, a second degree felony. Mr.
Harrison pled guilty to that charge, but the trial
court convicted and sentenced him for a lesser
charge of attempted killing of an unborn child, a
third degree felony. The State has appealed Mr.
Harrison's sentence to this court. See, State v.
3.

[280 P.3d 420]
would not at all “be absurd to construe the
‘abortion’ definition as including any series of
actions or steps, whether humane or heinous,
intended to kill a fetus” Supra ¶ 31. I certainly
agree that the legislature must have meant to
impose criminal penalties in the “barbaric
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Harrison,

2011

UT

––––.

Utah
Code
Ann.
§
76–7–301(1)(a)
(Supp.2011) (emphases added). We restrict our
analysis to the version of the abortion definition
in effect prior to the 2010 amendments.

The legislature amended certain provisions
regarding the practice of abortion in 2009, and
these amendments took effect eight days before
the alleged assault of J.M.S. See 2009 Utah Laws
154. We cite to the provisions of law in effect at
the time of the alleged assault. Additionally, the
legislature passed House Bill 462 in 2010, which
significantly amended statutes related to abortion
and criminal homicide. 2010 Utah Laws 149.
Where relevant, we note these substantive
changes, although they have no bearing on our
analysis of the laws in effect at the time of the
alleged
assault.
4.

In response to the State's appeal, J.M.S.
argued that this court could affirm the juvenile
court's order on the alternative bases that J.M.S.'s
prior counsel had an “insoluble conflict of
interest” and had failed to provide effective
assistance. But no evidentiary hearings have been
conducted regarding conflict of interest and
ineffective assistance of counsel, and the juvenile
court's order of dismissal relied solely on its
interpretation of the abortion definition. We
therefore cannot address the conflict of interest
and ineffective assistance of counsel issues. Our
opinion does not, however, foreclose J.M.S. from
pursuing
these
claims
on
remand.
6.

The legislature amended the definition of
“abortion” in 2010. 2010 Utah Laws 149. The
definition now reads as follows: (1)(a) “Abortion”
means:
5.

Although the abortion definition uses the
term “procedures,” our analysis encompasses the
Abortion Statute's use of the plural and singular
form
of
the
term.
7.

(i) the intentional termination or attempted
termination
of
human
pregnancy
after
implantation of a fertilized ovum through a
medical procedure carried out by a physician or
through a substance used under the direction of a
physician;

In our review of the Abortion Statute, we
noted only two uses of the term “procedure” that
are not tied to the medical context under the
provisions' plain language. One is found in a
provision regarding hearings for self-consenting
minors and provides that a pregnant minor may
circumvent parental consent for an abortion by
filing a petition with a juvenile court, and that the
Judicial Council shall “establish procedures to
expedite the hearing and appeal proceedings.”
Utah Code Ann. § 76–7–304.5(6)(d) (2008)
(emphasis added). The other provides that “[a]ny
funds remaining in the abortion litigation trust
account after final appellate procedures shall
revert to the General Fund.” Id. § 76–7–317.1(4)
(2008)
(emphasis
added).
8.

(ii) the intentional killing or attempted killing
of a live unborn child through a medical
procedure carried out by a physician or through a
substance used under the direction of a physician;
or

(iii) the intentional causing or attempted
causing of a miscarriage through a medical
procedure carried out by a physician or through a
substance used under the direction of a physician.

The current version of the criminal
homicide statute further highlights the link
between the two statutes, stating, “There shall be
9.
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term “procedure” and “abortion” were not related.
Not once were the terms used to connote an ad
hoc, violent, nonmedical effort to terminate a
fetus (as by striking the mother's abdomen).

no cause of action for criminal homicide for the
death of an unborn child caused by an abortion,
as defined in Section 76–7–301 ”—the first
provision of the Abortion Statute. Utah Code Ann.
§ 76–5–201(1)(b) (Supp.2011) (emphasis added).

4.Cf.

Marion Energy, Inc. v. KFJ Ranch
P'ship, 2011 UT 50, ¶¶ 70, 70 n. 23, 267 P.3d 863,
P.3d (Lee, J., dissenting) (suggesting that the
“related but separate canon of statutory
interpretation” that is implicated where “
‘statutory language plausibly presents the court
with two alternative readings' ” and “ ‘prefer[s]
the reading that avoids absurd results' ” is “better
understood to suggest that where two [plausible]
interpretations present themselves, we consider
the practical consequences of each in evaluating
which one more reasonably would be understood
by a person familiar with the statute in its legal
and linguistic context” (quoting Encon Utah, LLC
v. Fluor Ames Kraemer, LLC, 2009 UT 7, ¶ 73,
210 P.3d 263)).

1.See,

e.g., Carrier v. Salt Lake Cnty., 2004
UT 98, ¶ 30, 104 P.3d 1208 (“[W]e should give
effect to any omission in [a statute's] language by
presuming that the omission is purposeful.”);
Biddle v. Wash. Terrace City, 1999 UT 110, ¶ 14,
993 P.2d 875 (“[O]missions in statutory language
should ‘be taken note of and given effect.’ ”)
(quoting Kennecott Copper Corp. v. Anderson, 30
Utah 2d 102, 514 P.2d 217, 219 (1973)); Field v.
Boyer Co., 952 P.2d 1078, 1086–87 (Utah 1998)
(Stewart, J., concurring in part and dissenting in
part) (discussing the expressio unius canon of
construction).
2.J.M.W.

v. T.I.Z. (In re Adoption of Baby
E.Z.), 2011 UT 38, ¶ ¶ 89–105, 266 P.3d 702 (Lee,
J., concurring in part and concurring in the
judgment).
In contemporary usage, “abortion
procedure” references the termination of a
pregnancy under medical conditions, such as in a
clinic and under the supervision of a physician.
This conclusion is based on a review of every
instance in which the words “abortion” and
“procedure” co-occur in the Corpus of
Contemporary American Usage. See, The Corpus
of Contemporary American English (COCA),
http:// corpus. byu. edu/ coca/ (last visited Dec.
1, 2011). Enter “[abortion].[n*]” in the “word(s)”
field and “[procedure].[n*]” in the “collocates”
field, and select “LIST,” then click “search.”
3.

This search revealed 223 co-occurrences of
“abortion” and “procedure.” Of those, 106
referred to specific medical procedures such as
dilation and extraction or vacuum aspiration. An
additional 75 refer to circumstances in which an
abortion is performed in a “clinic” or with a
“doctor” or under “surgical” conditions. The
remaining 27 use the terms “abortion” and
“procedure” interchangeably. In 5 instances, the
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Issues
(1) Did the Town’s 2009 Natural Waterways Determination properly construe the Town
Ordinance when it identified multiple Natural Waterways on the Estate’s property; and (2) was
the Town’s 2009 Natural Waterways Determination supported by substantial evidence in the
record, and consistent with the text of the land use ordinance, and consistent with the Town's
previous interpretations and applications of its land use ordinance?

Summary of Advisory Opinion
The Town’s natural waterways determination is not arbitrary or capricious because it is supported
by substantial evidence on the record. The decision is not illegal because the Town’s
interpretation conforms to the plain language of the ordinance, and is entitled to deference under
Utah law. The principle that ordinances prohibiting a proposed use should be strictly construed in
favor of allowing the use is important and should be followed, but it does not require
abandonment of the plain language of the ordinance in favor of a more strained interpretation.
Accordingly, to the extent that the Town’s denial of the Estate’s application was based upon the
natural waterways ordinance, that decision will be upheld.
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Review
A request for an advisory opinion may be filed at any time prior to the rendering of a final
decision by a local land use appeal authority under the provisions of UTAH CODE § 13-43-205.
The opinion is meant to provide an early review, before any duty to exhaust administrative
remedies, of significant land use questions so that those involved in a land use application or
other specific land use disputes can have an independent review of an issue. It is hoped that such
a review can help the parties avoid litigation, resolve differences in a fair and neutral forum, and
understand the relevant law. The decision is not binding, but, as explained at the end of this
opinion, may have some effect on the long-term cost of resolving such issues in the courts.
The request for this Advisory Opinion was received on November 11, 2009, from Alan L.
Sullivan of Snell & Wilmer, attorneys for the Estate of JoAnne L. Shrontz. The request included
several supporting documents. A letter with the request attached was sent via certified mail,
return receipt requested, to William H. Leavitt, Mayor, Town of Alta, 10201 E U-210, Alta, Utah
84092-8016. Mr. Leavitt’s name was listed on the State’s Governmental Immunity Database as
the contact person for the Town. By a letter dated December 10, 2009, Kimberly K. Chytraus of
Parsons Behle & Latimer, attorneys for the Town of Alta, submitted the Town’s response to the
Advisory Opinion request. The response also included several supporting documents. By a letter
dated January 5, 2010, Mr. Sullivan submitted a response to the Town’s submission, with
attachments. On February 8, 2010, Ms. Chytraus submitted a further response to the Estate’s
submission on behalf of the Town. On February 24, 2010, the Mr. Sullivan submitted a further
response to the Town’s submission on behalf of the Estate. The Town made no further
submissions.

Evidence
The following documents and information with relevance to the issue involved in this Advisory
Opinion were reviewed prior to its completion:
1.
2.
3.
4.
5.

Request for an Advisory Opinion dated November 11, 2009, filed with the Office of
the Property Rights Ombudsman by Alan L. Sullivan, Snell & Wilmer, attorneys for
the Estate of JoAnne L. Shrontz, with attachments and supporting documentation.
Response to Request, dated December 10, 2009, from Kimberly K. Chytraus, Parsons
Behle & Latimer, attorneys for the Town of Alta, consisting of a letter, attachments,
and supporting documentation.
Letter dated January 5, 2010, from Alan L. Sullivan, with attachments.
Letter dated February 8, 2010 Kimberly K. Chytraus.
Letter dated February 24, 2010 from Alan L. Sullivan.

Background
The Estate of JoAnne L. Shrontz (“Estate”) is the owner of approximately 25.16 acres of
property (“Property”) in Town of Alta (“Town”). The Property is zoned FR-1, which allows
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development of one home per net developable acre. Under Alta Town Ordinance § 22-1-6(49)
“Net Developable Acreage” is defined as
the area of ground within a lot that satisfies all of the following conditions:
(a)
Slope less than thirty percent (30%), and
(b)
Soils of a suitable depth and type based on soil exploration and percolation
tests in accordance with the regulations of the Utah State Department of Health to
insure against detriment to surface and groundwater quality, and
(c)
Minimum distance from the high water line of any natural waterway of 50
ft, and
(d)
Free from unreasonable risk of harm to the property and the general public
from natural hazards such as flood, landslide, avalanche, a high water table, or
inordinate soil erosion after full compliance with applicable provisions of the
Building Code governing topographic, structural, and general design standards
necessary to meet the maximum foreseeable risk of such hazards.
Further, the Town Ordinance § 22-1-6(48) defines “Natural Waterways” as “those areas varying
in width along streams, creeks, gullies, or washes which are natural drainage channels as
determined by the Building Official and in which areas no buildings shall be constructed.”
On July 17, 2007, the Estate submitted a subdivision application to the Town, proposing to create
a 10 lot residential subdivision called the Patsey Marley Hill Subdivision. According to the
Town, the proposed subdivision made no reduction in net developable acreage due to the natural
waterways provision of Alta Town Ordinance § 22-1-6(49)(c).
On October 14, 2008, the Town Planning Commission directed the Town's Building Official,
Clarence Kemp, to visit the Property and formally identify the natural waterways. On October
21, 2008, Mr. Kemp visited the Property and on November 11, 2008, provided the Planning
Commission with a memo and map identifying four natural waterways thereon. The Estate filed
an appeal of that determination. The Town refused to accept the appeal, arguing that the Building
Official is not the land use authority and therefore, Mr. Kemp’s determination is not a final land
use decision, and therefore not directly appealable. 1
Because of concern that Mr. Kemp’s identification of the natural waterways on the Property may
be incomplete because it was done in late fall, the Town Planning Commission in its November

1

Appeals of land use decisions are largely controlled by local ordinance, in accordance with Part 7 of the Municipal
Land Use Development and Management Act, UTAH CODE § 10-9a-701, et seq. According to LUDMA, the town
must provide a local appeals process of land use decisions. However, the identity of the appeal authority and matters
heard before the appeal authority are left largely up to the municipal body. UTAH CODE § 10-9a-701. Accordingly,
although some method of appeal must be provided, reference must be made to local ordinances to determine local
procedures. Requesting an Advisory Opinion through this Office is not part of the appeals process. UTAH CODE §
13-43-206(13). If the local jurisdiction has not designated the Building Official as a land use authority, then the
Building Official’s findings must be advisory to the land use authority, which in this case appears to be the Town
Council. The Building Official’s findings would therefore be appealed by appealing the final decision of the Town
Council that adopted those findings, whether through local or district court appeal.
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11, 2008 extended the application until July, 2009. This would give the Building Official the
opportunity to observe the property during spring run-off.
On June 21, 2009, Mr. Kemp revisited the Property, and on July 2, 2009 delivered to the
Planning Commission a revised memo and map identifying the natural waterways on the
Property. Mr. Kemp identified thirteen drainages on the Estate’s property, and determined that
seven of those drainages, numbers 4, 6, 8, 9, 10, 12, and 13, were natural waterways. The Estate
appealed this determination, but the appeal was again rejected by the Town for the same reason.
Under protest, the Estate submitted to the Town for consideration by the Town Council along
with its original ten lot subdivision, a revised seven lot subdivision, apparently showing a
reduction in net developable acreage due to the Building Official’s determination of the natural
waterways. After visiting the site and considering both the seven lot and ten lot configurations,
the Town Council on November 12, 2009 denied the Application. The Town indicates that such
denial was not based upon the natural waterways determination, but upon the Town’s
determination that the applications were not in compliance with Town ordinances or State law. 2
The Estate believes that the Town has misapplied its Net Developable Acreage ordinance, and
that the waterways identified cannot be natural waterways under the ordinance. In addition, the
Estate claims that the Town’s interpretation of the natural waterways ordinance renders several
acres of the Estate’s property unusable without adequate justification. The Estate also argues that
the Town’s interpretation of the ordinance is invalid because it is inconsistent with how the Town
has interpreted the ordinance on previous occasions.
The Town argues that the determination by the Town Council identifying the natural waterways
on the Property is supported by substantial evidence on the record, and therefore proper. Further,
the Town maintains that it has applied the natural waterways ordinance consistently.

Analysis
I.

The Standard of Review of Land Use Decisions
A. The Arbitrary, Capricious, and Illegal Standard

The Town has interpreted its Natural Waterways Ordinance, and has used that interpretation to
identify seven natural waterways on the Property, thereby reducing the net developable acreage
on the Property. The Town argues that the decision to deny the Estate’s application, to the extent
that the denial relied upon the Building Official’s natural waterways determination, is proper
under the “arbitrary, capricious, and illegal” standard, because it is supported by substantial,
relevant evidence on the record.

2

The Estate disputes that the denial was not based upon the natural waterways determination. A review of the record
indicates that the natural waterways determination may have been a factor in the denial. However, there may have
been other reasons for the denial unrelated to the natural waterways determination. The Advisory Opinion will
assume that, to some extent, the denial was based upon the natural waterways determination.
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The Estate has also offered an interpretation of the Natural Waterways Ordinance. The Estate
argues that the ordinance establishes four requirements for determination of a natural waterway, 3
and that the Town’s interpretation of the ordinance is incorrect. The Estate further applies its
interpretation of the ordinance to the various waterways, concluding that no natural waterways
are found on the Property. 4 The Estate asks that this Office adopt its interpretation of the
ordinance, rather than the Town’s, because of Rogers v. West Valley City, 2006 UT App 302, ¶15,
which states that
[B]ecause zoning ordinances are in derogation of a property owner's common-law
right to unrestricted use of his or her property, provisions therein restricting
property uses should be strictly construed, and provisions permitting property
uses should be liberally construed in favor of the property owner.
Accordingly, the Estate argues that since the natural waterways ordinance will restrict the
Estate’s use of its Property, this Advisory Opinion must adopt the Estate’s more liberal
interpretation, which will allow greater use of the property.
Unfortunately, neither the Town nor the Estate has fully articulated or applied the standard of
review for land use decisions, as formulated by Utah Courts. The very recent case of Fox v. Park
City, 2008 UT 85 is instructive. As the Utah Supreme Court explained, a review of a decision by
a land use authority “is limited to whether a land use authority's decision is arbitrary, capricious,
or illegal.” Id. at ¶11. See UTAH CODE ANN. § 10-9a-801(3)(a)(ii). The Court goes on to explain
that there are two parts to the “arbitrary, capricious and illegal” analysis:
First, a land use authority's decision is arbitrary or capricious only if it is not
“supported by substantial evidence in the record.” A land use authority's decision
is illegal if it “violates a law, statute, or ordinance in effect at the time the decision
was made.” Because a determination of illegality is based on the land use
authority's interpretation of zoning ordinances, we review such determinations for
correctness, but we also afford “some level of non-binding deference to the
interpretation advanced by the land use authority.” Id.
In other words, a decision is not arbitrary and capricious if it is supported by substantial evidence
on the record. An examination of whether a decision is illegal, where examination of that
decision requires interpretation of an ordinance, requires a determination of correctness. See also
3

To summarize, the Estate argues that, first, the drainage must be “natural.” Next, the drainage must be located
within a naturally occurring channel. Next, the natural channel must be a stream, creek, gully, or wash. Finally, the
drainage must have a high water line.
4
The Estate requests that this Office review the facts surrounding each waterway to determine whether each is a
natural waterway under the Ordinance. Doing so would require this Advisory Opinion to make extensive findings of
fact. This Office’s review is limited to opining upon the legal positions of the parties. This Office lacks both the
authority and expertise to analyze the facts surrounding each designated waterway. Moreover, despite the urging of
the Estate, for this Office to take it upon itself to make extensive findings of disputed facts in its Advisory Opinions
would be highly inappropriate from a due process perspective, as it would require a site visit, questioning and crossexamination of witnesses, certification of experts, etc., activities that this Office has no authority to undertake.
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Carrier v. Salt Lake County, 2004 UT 98, ¶30, 104 P.3d 1208, 1216. In the correctness review,
the land use authority’s interpretation is afforded some non-binding deference.
B. Principles of Ordinance Interpretation
Review of an ordinance for correctness requires consideration of the principles of statutory
interpretation. “In interpreting the meaning of . . . [o]rdinance[s], we are guided by the standard
rules of statutory construction.” Brown v. Sandy City Bd. of Adjustment, 957 P.2d 207, 210 (Utah
Ct. App. 1998). Interpretation of an ordinance begins with the plain language of the ordinance,
and a court is to “give effect to the plain language unless the language is ambiguous.” Lovendahl
v. Jordan School Dist., 2002 UT 130, ¶ 21; see also Mountain Ranch Estates v. Utah State Tax
Comm’n, 2004 UT 86, ¶ 9. The “primary goal . . . is to give effect to the legislative intent, as
evidenced by the plain language, in light of the purpose the statute was meant to achieve.” Foutz
v. City of South Jordan, 2004 UT 75 ¶ 11. Statutes should be construed so that “all parts thereof
[are] relevant and meaningful.” Perrine v. Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah
1996). Furthermore, it must be presumed “that each term included in the ordinance was used
advisedly.” Carrier, 2004 UT 98, ¶30. “If the plain language of the ordinance is ambiguous, we
may resort to other modes of construction.” Id., at ¶31.
Our examination of the plain language of the Ordinance comes with a qualifier that the review
“afford[s] some level of non-binding deference to the interpretation advanced by the land use
authority.” Fox, 2008 UT 85 ¶11. See also Carrier, 2004 UT 98, ¶28; Save Our Canyons v. Bd. of
Adjustment, 2005 UT App 285 ¶12. The expertise of local zoning authorities bestows a degree of
validity upon their interpretation and application of ordinances:
Due to the complexities of factors involved in the matter of zoning, as in other
fields, where courts review the actions of administrative bodies, it should be
assumed that those charged with that responsibility . . . have specialized
knowledge in that field. Accordingly, they should be allowed a comparatively
wide latitude of discretion; and their actions endowed with a presumption of
correctness and validity . . . .
Cottonwood Heights Citizens Ass’n v. Board of Commissioners, 593 P.2d 138, 140 (Utah 1979).
When a local government interprets the terms of its zoning ordinance, “a better approach is [to] .
. . review [the] interpretation of ordinances for correctness, but . . . afford some level of nonbinding deference to the interpretation advanced by the local agency.” Carrier, 2004 UT 98,
¶28. 5
The Estate cites the axiom that “any ordinance prohibiting a proposed use should be strictly
construed in favor of allowing the use,” Carrier, 2004 UT 98, ¶ 31, to support its interpretation
over the Town’s. The Carrier court cites both this principle and the non-binding deference rule,
5

In the Carrier decision, the court applied that rule to an ordinance interpreted by a “lay” planning commission,
rather than by a professional staff. Using the reasoning of the Carrier decision, the approach should be the same,
however, and the interpretation advanced by the Town’s zoning staff should be given the same degree of nonbinding deference. See Carrier, 2004 UT 98, ¶¶ 25-28, 104 P.3d at 1215-16.
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and demonstrates that they are not necessarily in conflict. The Carrier court instructs that the
plain language is the primary consideration. Axioms of ordinance construction come into play
when an ordinance is ambiguous. Where ambiguity exists, the primary consideration is the land
use authority’s “intent, in light of the purpose that the [ordinance] was meant to achieve” Id. The
court then states that they remain cognizant of the “strictly construed in favor of the use” rule. Id.
Accordingly, interpretation of an ordinance is done through examination of its plain language.
Where further construction is needed, Town’s intent in light of the ordinance’s purpose is
considered, giving some deference to the Town’s interpretation, while narrowly construing
ordinances that restrict the use of land. This pattern has been followed in several Utah cases,
including Fox v. Park City, 2008 UT 85, Carrier v. Salt Lake County, 2004 UT 98, and the case
cited by the Estate, Rogers v. West Valley City, 2006 UT App 302. Those cases should be the
model for interpretation and application of the Town of Alta’s ordinances.
II.

Interpretation of the Natural Waterways Ordinances

There is ample substantial evidence in the record to support denial of the application by the
Town. 6 Therefore, to the extent that the denial arose from the finding by the Building Official of
natural waterways on the property, the decision was not arbitrary or capricious. Although the
Estate raises issues and provides substantial evidence that could support a different finding, the
Town provides substantial evidence in support of its finding. Therefore, the decision is not
arbitrary and capricious.
The decision will therefore be upheld if it is not illegal. This requires a review for correctness. As
stated, a review of the interpretation of the ordinances starts with the plain language. Alta Town
Ordinance § 22-7-4 for the FR-1 zone permits one dwelling per net developable acre. Alta Town
Ordinance § 22-1-6(49) defines a “net developable acre” in relevant part as “the area of ground
within a lot that satisfies all of the following conditions: . . . Minimum distance from the high
water line of any natural waterway of fifty, (50), feet.” Accordingly, by the plain language of this
ordinance, “net developable acreage” excludes property within fifty feet from the high water line
of any natural waterway. Alta Town Ordinance § 22-1-6(48) defines “Natural Waterways” as
“those areas varying in width along streams, creeks, gullies, or washes which are natural
drainage channels as determined by the Building Official and in which areas no buildings shall
be constructed.”
Accordingly, by the plain language of the ordinance, a natural waterway is an area, varying in
width, along a stream, creek, gully, or wash. A stream and a creek both indicate bodies of running
water, with the difference being a stream may be larger than a creek. The Merriam-Webster
Online Dictionary defines “gully” as “a trench which was originally worn in the earth by running
6

Note that “Substantial evidence is that quantum and quality of relevant evidence that is adequate to convince a
reasonable mind to support a conclusion. It is more than a mere ‘scintilla’ of evidence . . . though ‘something less
than the weight of the evidence.’” Patterson v. Utah County Bd. of Adjustment, 893 P.2d 602, 604 n.6. Accordingly,
it does not matter whether the Estate’s evidence is more substantial or more persuasive than the Town’s evidence. If
the Town includes more than a mere scintilla of evidence adequate to convince a reasonable mind, then the Town’s
decision is not arbitrary or capricious.
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water and through which water often runs after rains” or “a small valley or gulch.” The plain
meaning of “gully” does not imply constantly running water, but does imply a channel where
water can collect and run should the opportunity arise. A “Wash” is defined in the same
dictionary as “a piece of ground washed by the sea or river.” This implies an area for water flow,
but not necessarily large or constant flow. It could include a “dry wash.” A Wash also is not
necessarily limited to a channel with defined banks. To the contrary, a wash may also include an
area where the water flow goes beyond defined banks – where the banks have washed out.
Nevertheless, under a narrow reading a “wash” it is probably something less than sheet flow. It
must at least be channeled.
In addition, a natural waterway must be natural, which plainly means not artificially created or
man-made. Natural waterways under the ordinance are “areas varying in width,” indicating a
channel of varying size where water flows or may flow. Also, the ordinance states that a natural
waterway is to be “determined by the Building Official.” This must also be given meaning. 7
Therefore, a simple, plain reading of the ordinance indicates that a natural waterway is an area,
large or small, where water constantly or occasionally flows naturally, as the Building Official
determines.
The Estate follows a similar path in parsing the ordinance, but achieves a strained result. The
Estate indicates its belief that “natural” would mean “not formed nor altered by the influence of
human activity.” This is certainly reasonable within a narrow reading of the ordinance. Water that
has been rechanneled by unnatural means would certainly not be natural. But the Estate strains
the meaning by arguing that in order to determine where the water flows naturally, one must
return to the “original topography.” This goes beyond the plain meaning of the word “natural,”
and would be impossible. 8 Also, the Estate argues that a channel must be an identifiable stream,
creek, gully, or wash. This is accurate. But the Estate goes beyond that to argue that such
waterway must have an identifiable bed and banks. The ordinance specifically states that the
channel may be “varying in width.” This could certainly include a very, very small channel. Even
a narrow reading of the terms does not necessitate a finding of an identifiable bed and banks, as
long as water is channeled through. The Estate also argues that the waterway must have a
discernable high water mark. The term “high water mark” is not used in the ordinance as a
condition to identification of a natural waterway, but as a limitation regarding how far from the
natural waterway to demark the net developable acreage. In addition, “high water mark” means
the watermark when the water flow is highest, but does not exclude the possibility that
occasionally, the water may be lower or not present at all. In these respects, the Estate’s
interpretation goes beyond the plain language of the ordinance, even beyond a narrow reading of
the plain language.
Conversely, the Building Official appears to have generally acted in compliance with the plain
language of the ordinance. As shown in the memo of July 6, 2009, and in the letter of October
7

As stated above, ordinances should be construed so that “all parts thereof [are] relevant and meaningful.” Perrine v.
Kennecott Mining Corp., 911 P.2d 1290, 1292 (Utah 1996).
8
Topography may change for various reasons, man-made or otherwise. Even nebulous causes like a footprint or
pollution far upstream can cause changes in water flow. These causes would not necessarily make the water flow in
the area below not “natural.” In addition, topography changes constantly over time. This begs the question of how
far back one must go to find “original topography.”
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15, 2009, the Building Official reviewed each waterway, and eliminated those where water had
been unnaturally diverted. The Building Official reports that water was actually seen flowing in
each identified natural channel. Areas where water is seen to naturally flow may be channels that
are streams, creeks, gullies, or washes of varying size, as determined by the Building Official. 9
The Estate is correct that land use ordinances are to be interpreted narrowly to favor the use of
the land. The Estate’s interpretation of the ordinance does result in a greater use of the land,
inclining one to find in favor of the more expansive use. However, the pattern established in the
case law, discussed above, compels a different result. 10 The important axiom requiring narrow
interpretation in favor of the use of land does not, in the case law, override the plain language
rule or the deference rule. The plain language of the ordinance is the primary consideration. The
Town has complied with the plain language. The Estate’s interpretation is strained. In addition,
the Town’s interpretation is entitled to some deference. In this matter, the Town’s interpretation
of the ordinance is more in line with the plain meaning of the ordinance than the Estate’s. That,
combined with the deference afforded the Town, compels a finding that the Town has correctly
interpreted its ordinance.
III.

Inconsistent Application of the Natural Waterways Ordinance

Finally, the Estate argues that the Town has inconsistently applied its land use ordinances,
applying it harshly to the Estate while previously failing to find significant natural waterways on
a neighboring property, a planned unit development called Powder Ridge. The Estate claims that
the other property contains natural features significantly larger and more defined that those on
the Property, but those areas were not eliminated from the net developable acreage as natural
waterways.
Conversely, the Town argues that the approval for the PUD development for the other property
was granted more than 25 years ago, and the net developable acreage was determined at that time
and has not been reopened. However, the Town also indicates that when building permits are
requested by the other property owner, natural waterways will be determined again for the
purpose of siting buildings, in accordance with the ordinance. 11
The Estate relies upon Uintah Mt. RTC, L.L.C. v. Duchesne County, 2005 UT App 565, for the
proposition that inconsistent treatment indicates that a land use decision is not supported by
substantial evidence on the record, and therefore is arbitrary or capricious. In that case, the Court
found that the City’s denial of a conditional use permit for a care facility was arbitrary and
capricious because the City had granted a conditional use permit for an even larger care facility
9

Moreover, as stated above, a review of the ordinance carries with it a level of non-binding deference to the
interpretation advanced by the Town. That deference is justified in this matter because of the expertise of the
Building Official as a professional engineer. The Estate has provided only its opinion that “we believe there are no
naturally occurring gullies or washes on the Estate’s property,” without establishing any level of professional
expertise.
10
It is the responsibility of this Office to apply the law as it is when preparing an Advisory Opinion, not as it should
be. See UTAH CODE § 13-43-204(3)(d).
11
The ordinance does employ the determination of natural waterways for two separate and distinct purposes;
determining net developable acreage, and determining allowable building siting.
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in a similar neighborhood some years previously. The Court stated that “Given the similarities in
both neighborhood and use, it is unlikely that [the older facility] would be a compatible use
while [the newer facility] would not.” Based upon that, the court found that there was not
substantial evidence on the record to support the decision.
In Uintah Mt. RTC, the county in the later decision found that the care facility use was not
compatible with the surrounding area. The county had earlier decided that a similar facility was
compatible with a similar surrounding area. The second decision directly contradicted the first
decision. Thus, the court found that there was not substantial evidence in that case. In this matter,
the substantial evidence is more concrete: the Building Official saw water flowing through the
channels designated as natural waterways. The previous decision in the Powder Ridge
development does not contradict the finding that there is water flowing on the Estate’s Property.
The substantial evidence of flowing water remains, no matter what happened 25 years ago on
Powder Ridge. 12 Since the substantial evidence remains in this matter despite the earlier
decision, unlike in Uintah Mt. RTC, the decision is not arbitrary or capricious.

Conclusion
The principle that an ordinance should be narrowly interpreted in order to allow use of the land
by the property owner is valid and important, but in this matter does not compel substitution of
the Estate’s interpretation of the ordinance for the Town’s. The primary consideration is the plain
language of the ordinance, which favors the Town’s interpretation. In addition, the Town is
entitled to some deference in interpreting its own ordinances. Accordingly, to the extent that the
Town relied on the natural waterways determination of the Building Official to deny the Estate’s
application, the decision is not arbitrary, capricious, or illegal, and will be upheld.

Brent N. Bateman, Lead Attorney
Office of the Property Rights Ombudsman

12

If anything, proving inconsistent treatment in this matter would go toward a finding that the previous failure to
find natural waterways on the Powder Ridge property was arbitrary and capricious. Using that decision to dictate the
result in this decision would not correct a wrong, but rather propagate an error. Application of an ordinance
consistently is less important than application of an ordinance correctly. See UTAH CODE § 10-9a-509(2).
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NOTE:
This is an advisory opinion as defined in § 13-43-205 of the Utah Code. It does not
constitute legal advice, and is not to be construed as reflecting the opinions or policy of the
State of Utah or the Department of Commerce. The opinions expressed are arrived at
based on a summary review of the factual situation involved in this specific matter, and
may or may not reflect the opinion that might be expressed in another matter where the
facts and circumstances are different or where the relevant law may have changed.
While the author is an attorney and has prepared this opinion in light of his understanding
of the relevant law, he does not represent anyone involved in this matter. Anyone with an
interest in these issues who must protect that interest should seek the advice of his or her
own legal counsel and not rely on this document as a definitive statement of how to protect
or advance his interest.
An advisory opinion issued by the Office of the Property Rights Ombudsman is not binding
on any party to a dispute involving land use law. If the same issue that is the subject of an
advisory opinion is listed as a cause of action in litigation, and that cause of action is
litigated on the same facts and circumstances and is resolved consistent with the advisory
opinion, the substantially prevailing party on that cause of action may collect reasonable
attorney fees and court costs pertaining to the development of that cause of action from the
date of the delivery of the advisory opinion to the date of the court’s resolution.
Evidence of a review by the Office of the Property Rights Ombudsman and the opinions,
writings, findings, and determinations of the Office of the Property Rights Ombudsman are
not admissible as evidence in a judicial action, except in small claims court, a judicial
review of arbitration, or in determining costs and legal fees as explained above.
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MAILING CERTIFICATE
Section 13-43-206(10)(b) of the Utah Code requires delivery of the attached advisory opinion to
the government entity involved in this matter in a manner that complies with UTAH CODE § 6330d-401 (Notices Filed Under the Governmental Immunity Act).
These provisions of state code require that the advisory opinion be delivered to the agent
designated by the governmental entity to receive notices on behalf of the governmental entity in
the Governmental Immunity Act database maintained by the Utah State Department of
Commerce, Division of Corporations and Commercial Code, and to the address shown is as
designated in that database.
The person and address designated in the Governmental Immunity Act database is as follows:
Tom Pollard
Mayor, Town of Alta
10201 E. Highway 210
Alta, Utah 84092-8016
On this _________ day of ______________, 2010, I caused the attached Advisory Opinion to be
delivered to the governmental office by delivering the same to the United States Postal Service,
postage prepaid, certified mail, return receipt requested, and addressed to the person shown
above.

______________________________________________________
Office of the Property Rights Ombudsman
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Advisory Opinion #174
Parties: Sugarbowl Developers, LLC, Summit County
Issued: November 9, 2016
TOPIC CATEGORIES:

Interpretation of Ordinances

The applicable ordinances do not prohibit single family structures. Summit County
has denied the developer’s application for single-family structures in order to
enforce a prohibition on permanent residential uses in the zone. However, singlefamily structures easily fit the definition of Hotel/Lodging Uses, as described in the
zoning. Nothing in the plain language of the ordinance justifies denial of the
developer’s desired single-family structures in the zone. If the intent was to
prohibit single-family structures, the ordinance needs to plainly say so.
The County has clearly and plainly restricted permanent residences as a use
within the zone. Nevertheless, enforcement of that restriction by prohibiting singlefamily structures is arbitrary. Permanent occupancy could be established in any
type of residential structure, including multi-family structures. The County should
approve the application for single-family structures, and find another method for
enforcing its restriction on permanent residences.

DISCLAIMER
The Office of the Property Rights Ombudsman makes every effort to ensure that the legal analysis of each Advisory
Opinion is based on a correct application of statutes and cases in existence when the Opinion was prepared. Over
time, however, the analysis of an Advisory Opinion may be altered because of statutory changes or new
interpretations issued by appellate courts. Readers should be advised that Advisory Opinions provide general
guidance and information on legal protections afforded to private property, but an Opinion should not be considered
legal advice. Specific questions should be directed to an attorney to be analyzed according to current laws.
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ISSUE

Did the Snyderville Basin Planning Commission correctly determine that stand-alone singlefamily structures do not comply with, and are not permitted within, the Hotel/Lodging Units
zone?
SUMMARY OF ADVISORY OPINION
The applicable ordinances do not prohibit single family structures. The County has denied the
developer’s application for single-family structures in order to enforce a prohibition on
permanent residential uses in the zone. However, single-family structures easily fit the definition
of Hotel/Lodging Uses, as described in the zoning. Nothing in the plain language of the
ordinance justifies denial of the developer’s desired single-family structures in the zone. If the
intent was to prohibit single-family structures, the ordinance needs to plainly say so.
The County has clearly and plainly restricted permanent residences as a use within the zone.
Nevertheless, enforcement of that restriction by prohibiting single-family structures is arbitrary.
Permanent occupancy could be established in any type of residential structure, including multifamily structures. The County should approve the application for single-family structures, and
find another method for enforcing its restriction on permanent residences.
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REVIEW
A Request for an Advisory Opinion may be filed at any time prior to the rendering of a final
decision by a local land use appeal authority under the provisions of UTAH CODE § 13-43-205.
An advisory opinion is meant to provide an early review, before any duty to exhaust
administrative remedies, of significant land use questions so that those involved in a land use
application or other specific land use disputes can have an independent review of an issue. It is
hoped that such a review can help the parties avoid litigation, resolve differences in a fair and
neutral forum, and understand the relevant law. The decision is not binding, but, as explained at
the end of this opinion, may have some effect on the long-term cost of resolving such issues in
the courts.
A Request for an Advisory Opinion was received from Bruce R. Baird, on behalf of Sugarbowl
Developers, LLC on December 16, 2015. A copy of that request was sent via certified mail to
Mr. Bob Jasper, County Manager, Summit County, 60 North Main, Coalville, Utah 84017.
EVIDENCE
The Ombudsman’s Office reviewed the following relevant documents and information prior to
completing this Advisory Opinion:
1. Request for an Advisory Opinion, submitted by Bruce R. Baird, on behalf of Sugarbowl
Developers, LLC on December 16, 2015, with attachments.
2. Supplemental information submitted by Mr. Bruce R. Baird, received March 31, 2016,
with attachments.
3. Letter submitted by David Thomas, Deputy Summit County Attorney on April 21, 2016,
with attachments.
4. Letter submitted by Mr. Baird on July 18, 2016.
5. Letter submitted by Mr. Thomas on July 19, 2016.
BACKGROUND1
Sugarbowl Developers, LLC (Sugarbowl) is the owner and developer of a planned unit
development in Summit County, Utah, titled “The Vintage on the Strand” (Vintage). Vintage is
located at the Canyons Ski Area.
The zoning for the Vintage project is controlled by the Amended and Restated Development
Agreement for the Canyons Specially Planned Area (Development Agreement).2 The County and
several landowners entered into the Development Agreement in 1998, and the County adopted

1

Both parties in this matter have provided very lengthy and detailed submissions. Nevertheless, the material facts do
not appear to be in significant dispute. Many of the facts are simply summarized herein.
2
The Development Agreement controls the development of the entire Canyons Specially Planned Area, of which the
Vintage property is a very small part.
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the Amended and Restated Development Agreement by ordinance in 1999.3 Therein, the Vintage
property is and has been zoned “Hotel/Lodging Units.” The Development Agreement defines
“Hotel/Lodging Units” as “A unit which shall contain attributes of a hotel or facility established
for similar purposes and which shall be available for short term occupancy by the unit owner or
others.” The definition then lists several physical attributes of the Hotel/Lodging Units, including
for example a central reservation service, central access to the building, centralized parking, etc.
In addition, the Development Agreement includes and incorporates an appendix document
entitled Statement of Global Principles. This document sets guidelines and standards for the
Canyons SPA, including some that are applicable to uses within the Hotel/Lodging Units zone.
The development of the Vintage property has taken several years, and has included multiple
phases, discussions, plans, and reviews. All along, Sugarbowl has consistently and repeatedly
expressed its intent to develop single-family units on the property. Likewise, Summit County,
through the entire Vintage development process, has provided multiple and consistent
expressions of intent that the development conform to the Hotel/Lodging Unit zoning restriction.
In 2005, Phase 1 of Vintage (Vintage Phase 1) was approved and constructed. Vintage Phase 1
includes two single-family structures, along with several townhomes and multi-family structures.
During the review and approval of the Phase 1 plat, the single-family structures received
significant discussion by the County commissioners. The discussion addressed the concern that
the single-family structures in Phase 1 would become primary residences rather than hotel units.4
Sugarbowl’s clear intent to develop single-family structures, and the County’s clear intent to
require conformance with the Hotel/Lodging Units zone seems to have been reconciled in a
statement by the Deputy County Attorney that “the lodging units under the terms of the SPA do
not necessarily have to be hotel rooms.” The matter was then resolved and Vintage Phase 1 was
approved, including the single-family structures.
The final recorded Vintage Phase 1 plat shows ten lots in white, numbered 1-9a, representing
Phase 1. Each of those lots, except lot 9a, specifies the type of building that will appear on the
lot. Two of the lots, lot 5 and lot 8, are designated as single-family.5 The recorded Phase 1 plat
also shows an additional 15 building lots, shaded in gray, that do not appear to be part of Phase 1,
but are designated on the recorded plat as “Additional Lands.” These Additional Lands depict
specific locations, sizes, and dimensions of lots, but do not specify the types of buildings that
3

The Summit County Board of Commissioners enacted Summit County Ordinance #333 on July 6, 1998, creating
the Canyons SPA. In that ordinance, the County stated that the “SPA Zone District will be implemented through an
appropriate form of a development agreement.” Later, on November 15, 1999, Summit County adopted Ordinance
#334-A, adopting the Amended and Restated Development Agreement. The parties do not dispute that the
Development Agreement controls the zoning and development of the property. See Save Beaver County v. Beaver
County, 2009 UT 8 ¶18 (recognizing the County’s intent to adopt a development agreement legislatively). Purely for
simplification, and without examination of the implications or propriety thereof, the Amended and Restated
Development Agreement for the Canyons SPA will be referred to as a zoning ordinance and interpreted as a typical
zoning ordinance. No effort will be made to separately interpret the Development Agreement as a contract.
4
For example, the minutes indicate that Chair Richer stated “if the units approved at the Canyons turn into primary
residences, everything . . . is being done for nothing.” Further, County Planner Will Pratt stated that “the units are for
hotel lodging, even though they are residences.”
5
Seven other lots are designated as either multi-family or townhouse. Lot 9a has no designation.
Advisory Opinion – Sugarbowl Developers, LLC
Office of the Property Rights Ombudsman
November 9, 2016 Page 3 of 9

508

will appear. A note was also added to the final plat, apparently intended to discourage use of the
structures as primary residences.6 The note reads in part:
Based upon the primary purpose for which the project was approved, each owner
hereby agrees and acknowledges that if he or she occupies his or her Dwelling
within the Project as a full-time residence, then such Dwelling is not eligible for
the primary residential tax exemption . . . and said Dwelling shall be assessed at
the secondary residential tax rate.7
Sugarbowl claims that this note was later “found to be discriminatory.” The county refutes the
claim. The record is empty of any indication that the controversy was resolved or that any kind
of authoritative “finding” of discrimination was made.
Recently, Sugarbowl applied to complete Phase 38 of Vintage (Vintage Phase 3). Vintage Phase 3
covers the property designated in gray as “Additional Lands” on the Vintage Phase 1 plat.
Sugarbowl’s current Vintage Phase 3 application includes several single-family structures, and
these single-family structures are the primary source of this dispute. The Vintage Phase 3
application has received a negative recommendation from the Snyderville Basin Planning
Commission, who found that the single-family structures did not comply with the applicable
zoning for Hotel/Lodging Units. Sugarbowl believes that the single family structures comply
with the zoning and that the application is entitled to approval.
ANALYSIS
The Development Agreement does not expressly prohibit stand-alone single-family structures,
nor does it exclude them from being used as Hotel/Lodging Units. Accordingly, single-family
structures are permitted within the zone.
I.

Single-Family Unit as a Physical Structure or as a Land Use

Throughout the extensive materials provided, terms such as “single-family unit,” or “singlefamily dwelling” are used interchangeably. However, the terms refer to two distinct concepts: (1)
a single-family unit as a physical structure --- a stand-alone building designed and constructed to
house a single family, rather than a duplex or multi-family structure, and (2) a “single-family
unit” as a use --- the use of any structure as a primary or permanent residence.9 The structure and
the use of the structure are distinct concepts. See generally Brown v. Sandy City Bd. of
6

The staff report to the County Commission indicates that “The allowed use for the SPA is for Hotel/Lodging. In
order to ensure that these units meet the intended lodging use, staff suggests that language be added to the plat in the
form of a note and to the CCRs for the project clarifying that none of the units in the project are eligible for primary
residence status.”
7
This note on the plat applies equally to all buildings shown on the plat – not just to the single-family structures.
8
Vintage Phase 2, consisting of one multi-family structure, is also complete.
9
In order to be clear throughout this Advisory Opinion, the physical structure will be referred to as a “single-family
structure,” and the use will be referred to as a “permanent residence.”
Advisory Opinion – Sugarbowl Developers, LLC
Office of the Property Rights Ombudsman
November 9, 2016 Page 4 of 9

509

Adjustment, 957 P.2d 207 (Ut App 1998). Existence of a structure in which a use can take place
does not necessarily control the use. See id. at 212, n.6.
This distinction is critical to this Advisory Opinion. Sugarbowl’s application seeks approval of
single-family structures. The zoning restrictions restrict use to transient temporary occupancy.
The County rejected the structures in an attempt to enforce the use restriction. Whether structures
and/or a uses are allowed or prohibited in Vintage Phase 3 is a question or ordinance
interpretation.
II.

The Rules of Ordinance Interpretation

Ordinance interpretation requires employment of the canons of statutory construction. Foutz v.
City of South Jordan, 2004 UT 75, ¶8. It always begins with an analysis of the plain language of
the ordinance. Carrier v. Salt Lake County, 2004 UT 98 ¶30. The primary goal of interpretation
is “to give effect to the legislative intent, as evidenced by the plain language, in light of the
purpose the statute was meant to achieve.” Foutz, 2004 UT 75, ¶11. If the plain language of an
ordinance is sufficiently clear, the analysis ends there. General Construction & Development,
Inc. v. Peterson Plumbing Supply, 2011 UT 1, ¶ 8. (citations omitted).
Further, it is presumed that the legislative body used each word advisedly. Selman v. Box Elder
County, 2011 UT 18, ¶18. “In addition ‘statutory enactments are to be so construed as to render
all parts thereof relevant and meaningful, and . . . interpretations are to be avoided which render
some part of a provision nonsensical or absurd.’” Perrine v. Kennecott Mining Corp., 911 P.2d
1290, 1292 (Utah 1996) (quoting Millet v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 1980)).
Finally, “omissions in statutory language should be taken note of and given effect.” Biddle v.
Washington Terrace, 1999 UT 110, ¶14.
It is also important to recognize that zoning ordinances should be strictly construed in favor of
allowing a property owner’s desired use, since such ordinances are in derogation of an owner’s
use of land. Carrier 2004 UT 98 ¶31.
III.

The Development Agreement Does Not Prohibit Single-Family Structures

The Vintage Phase 3 parcel is zoned Hotel/Lodging Units. The Development Agreement provides
this definition:
Hotel/Lodging Units means a unit which shall contain the attributes of a hotel
of[sic] facility established for similar purposes and which shall be available for
short term occupancy by the unit owner or others. Attributes shall include:
-Central reservation service for all units, including central check-in with full-time
front desk service, bellhops, and concierge, operated by the owner/operator, a
property management company chosen by the owners association, or as a
function of the owner’s association;
-Central access to the building, with no private entrances for individual units or
wings, except in structures which include up to but not to exceed four dwelling
units, unless otherwise approved by the Director;
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-Pedestrian traffic funneled through a central lobby area, except in structures
which include up to but not to exceed four dwelling units, unless otherwise
approved by the Director;
-Centralized parking, with no assigned spaces, except in structures which include
up to but not to exceed four dwelling units, unless otherwise approved by the
Director;
-Utilities centrally controlled, including cable television, telephone, electricity,
gas, and water; and
-Limited storage area for owners.
This definition places specific requirements and parameters on both the structures and uses
permitted in the Hotel/Lodging Unit zone. The majority of the parameters in this definition refer
to structure. However, some portions refer to use, such as “which shall be available for short
term occupancy by the unit owner or others.” Beyond these few parameters, the definition
restricts neither the design nor appearance of any structures. Moreover, this ordinance expressly
contemplates that some structures will have few units, often excepting “structures which include
up to but not to exceed four dwelling units.” A single family structure could easily comply with
the restrictions in this definition. Every parameter listed here is either excepted for smaller
structures, or could be incorporated into the physical building of a single-family structure.
In addition, the Statement of Global Principles also provides guidelines and regulations pertinent
to the Hotel/Lodging Units zone.10 This document pertains primarily to use, discussing the
principle of temporary lodging uses in the central area and restricting units in the development
from being occupied as permanent residences:

10

The Statement of Global Principles is a lengthy appendix to the Canyons SPA Amended and Restated
Development Agreement, and addresses many topics, including accommodation types. The stated purpose of the
Statement of Global Principles is “to clarify and elaborate on community and resort development policies” and
resembles in many respects a general plan. Nevertheless, the Statement of Global Principles is part of the
Development Agreement, which has been adopted by ordinance and acts as the current zoning for the development
property. The Statement of Global Principles states that “No development shall be approved unless it is compatible
with the policies of the general plan and the principles set forth herein.”
The parties argue at length about the legal status of the Statement of General Principles. Sugarbowl argues that the
Statement is not a substantive regulation but is instead a “non-substantive preamble” and consists of hortatory
statements of policy, unenforceable under Price Development Company v. Orem City, 2000 UT 26. The County
argues that the Statement of Global Principles has been specifically and repeatedly incorporated into the
Development Agreement as substantive regulation.
It is unnecessary in this Advisory Opinion to decide the overall legal effect of the Statement of Global Principles.
Even if we consider it legally binding and enforceable, it does not prohibit construction of single-family residences
in Vintage Phase 3. Conversely, even if it is not law, the Statement of Global Principles is not nothing, and cannot be
dismissed wholesale. If it is only hortatory, it provides important interpretive guidance. “The effect to be given these
provisions is the same: they provide guidance to the reader as to how the act should be enforced and interpreted, but
they are not a substantive part of the statute. They may be used to clarify ambiguities, but they do not create [or
limit] rights.” Price ¶23.
The impression given upon review of the Statement of Global Principles is that it is somewhere in the middle. It
contains many hortatory statements, statements of policy, and interpretive guidelines. However, it also contains
numerous restrictions, objective parameters, administrative procedures, and many words that cannot be considered
hortatory like “shall” and “must.” Thus, the Statement of Global Principles cannot be categorized wholly as either
“policy” or “law.”
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Units that shall be maintained and managed in a short-term rental
arrangements[sic], where there shall be a required central check-in on or off-site,
common maintenance and services provided for guests, and other similar features
that will be defined prior to an SPA amendment, shall be considered resort and
guest accommodations.
The Statement of Global Principles does contain some restrictions and requirements on
structures. However, no rule can be found in the document that prohibits the lodging units from
being single-family structures as stand-alone lodging units. At most, the document states:
Typical units that can be considered a resort and guest accommodations [sic]
include traditional hotel and lodging rooms and suites, and interval and timeshare
ownership units.
Single-family structures can easily be, and often are, interval and timeshare ownership units.
It should be noted that the Statement of Global Principles may specifically prohibit single-family
structures in other zones, but even then not clearly: “Within the areas designated as resort
Support/Mountain Recreation within the General Plan, primary single family dwelling units are
not permitted.” Nevertheless, a clear restriction on single-family structures could have been
made in the area that includes Vintage Phase 3. However, nothing can be found that plainly does
so.
According to the rules of statutory construction, “omissions in statutory language should be
taken note of and given effect.” Biddle, 1999 UT 110, ¶14. Single family structures could have
been, but were not prohibited in the Hotel/Lodging Units zone, and are thus permitted. See
Brown, 957 P.2d at 211. See also Carrier 2004 UT 98 ¶31. Summit County has acknowledged
this, through previous approval of single-family structures on the Vintage Phase 1 plat.11 This is
consistent with the county attorney’s correct statement at the Vintage Phase 1 meeting that “the
lodging units under the terms of the SPA do not necessarily have to be hotel rooms.” Thus, by its
plain language, the development agreement does not prohibit single-family structures in the
Hotel/Lodging Units zone. The County must permit Sugarbowl’s desired single-family structures
that comply with the ordinance parameters.
IV.

The Development Agreement Restricts Permanent Residences as a Use

Likewise, the Development Agreement unambiguously and consistently mandates that the
structures in the Hotel/Lodging Units zone be used as temporary lodging and not as permanent
residences. The definition of Hotel/Lodging Units in the Development Agreement states that:
“Hotel/Lodging Units means a unit which shall contain the attributes of a hotel of[sic] facility
established for similar purposes and which shall be available for short term occupancy by the
11

The County argues that it permitted single-family structures in Vintage Phase 1, not because they fit within the
zoning, but as a concession due to an error in the official Land Use and Zoning chart. Although that error does
appear on the zoning chart, absolutely no support can be found in the submissions of the parties that the singlefamily structures were approved as a concession to that error. Rather, the great weight of the evidence, primarily the
statements of County officials in the minutes, indicates that single-family structures were permitted in Vintage Phase
1 because they could be used as Hotel/Lodging Units.
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unit owner or others.” (emphasis added). That definition is not ambiguous. It indicates (1) a
requirement (“shall”), (2) a duration (“available for short term occupancy”), and that (3) applies
to the owner of the property as well as to others. By its plain language it restricts permanent
residences as a use.
The restriction against permanent residences as a use is consistently discussed throughout the
documents provided, including in statements of general intent, in development guidelines, and in
specific building restrictions. The Statement of Global Principles states that
For purposes of the Canyons SPA, “resort and guest accommodations” shall
include those units in which all beds are occupied on a temporary short-term
basis, and not occupied as full-time primary residential dwelling units.
These guidelines relate to use (permanent or temporary occupancy, primary or secondary
occupancy, full-time occupancy, etc.), rather than type of physical structure. The restrictions
regulate beds rather than buildings:
[G]enerally no less than eighty percent (80%) of all beds established at any time
in the Canyons Resort Center, (regardless of type, configuration, or location) shall
be allocated to ‘resort and guest accommodations.’ . . . . Within the resort core, . . .
the targeted bed allocation shall be at least ninety percent (90%) resort and guest
accommodations. There shall be no more than 10% of the beds allocated to
primary residential dwelling units in the Resort Core.
Note that this discusses beds “regardless of type, configuration, or location.” This contemplates
that the beds will appear in many types of structures. The phrase “regardless of type,
configuration, or location” must be given effect. “Statutory enactments are to be so construed as
to render all parts thereof relevant and meaningful.” Perrine, 911 P.2d at 1292. This paragraph
places no prohibition on the type of structure, but clearly delineates the use.12 Permanent
residences as a use are expressly and plainly restricted in the Hotel/Lodging Units zone.
V.

Prohibiting Single-Family Structures to Enforce the Restriction on Permanent
Residences is Arbitrary

In submitting a negative recommendation of the Vintage Phase 3 application, the Snyderville
Basin Planning Commission attempted to enforce the use restriction on permanent residences by
denying the single-family structures. However, single-family structures are not prohibited in the
ordinance, and must be allowed. Other means must be found to enforce the use restriction.
The restriction on permanent residences in the Development Agreements makes no distinction
between types of structure. The limitation requiring temporary occupancy applies equally to
single-family structures as it does to a duplex, townhome, or multi-unit structure. A large multiunit building may see its unit owners make permanent residence therein, in violation of the
restrictions, just as the owners of any other type of unit in any structure. Permanent residency in
12

Even if this language, in particular the word unit, could be interpreted to apply to structures and not just uses, this
paragraph imposes a limitation on primary residential dwelling units, not a prohibition.
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a duplex may be less attractive to some than in a single-family structure, but not to others. It’s
equally possible to take permanent residence in a one-room condo. The restriction applies to all
types of units. Enforcement must also apply to all structures, not just single-family structures.
Thus, prohibiting single family structures in order to enforce the restriction on permanent
residences is arbitrary.
It is unknown how the County is to enforce the permanent resident restrictions. Documents
included with the submissions argue that any such restriction on occupancy, no matter how
achieved, would be discriminatory and/or illegal.13 The County should find another legal
enforcement avenue to restrict permanent occupancy of all structures, not just the single family
buildings.14
CONCLUSION
Single-family structures are not prohibited in Vintage Phase 3, and therefore should be approved.
The County’s restriction on the use of the properties as temporary lodging rather than permanent
residences should be enforced some other way rather than by denying single-family structures.

Brent N. Bateman, Lead Attorney
Office of the Property Rights Ombudsman

13

By no means should any inference arise that this Advisory Opinion or the Office of the Property Rights
Ombudsman agrees with these arguments.
14
One additional major point of dispute between the parties concerns whether or not the doctrine of zoning estoppel
applies to this matter. Because this Advisory Opinion concludes that the governing regulations do not prohibit
single-family structures, it is not necessary to decide the zoning estoppel issue. Nevertheless, we note that the
arguments presented for zoning estoppel appear to support the right to develop the Vintage Phase 3, but do little to
support how to develop Vintage Phase 3, whether by single-family structures or any other configuration.
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NOTE:
This is an advisory opinion as defined in § 13-43-205 of the Utah Code. It does not
constitute legal advice, and is not to be construed as reflecting the opinions or policy of the
State of Utah or the Department of Commerce. The opinions expressed are arrived at
based on a summary review of the factual situation involved in this specific matter, and
may or may not reflect the opinion that might be expressed in another matter where the
facts and circumstances are different or where the relevant law may have changed.
While the author is an attorney and has prepared this opinion in light of his understanding
of the relevant law, he does not represent anyone involved in this matter. Anyone with an
interest in these issues who must protect that interest should seek the advice of his or her
own legal counsel and not rely on this document as a definitive statement of how to protect
or advance his interest.
An advisory opinion issued by the Office of the Property Rights Ombudsman is not binding
on any party to a dispute involving land use law. If the same issue that is the subject of an
advisory opinion is listed as a cause of action in litigation, and that cause of action is
litigated on the same facts and circumstances and is resolved consistent with the advisory
opinion, the substantially prevailing party on that cause of action may collect reasonable
attorney fees and court costs pertaining to the development of that cause of action from the
date of the delivery of the advisory opinion to the date of the court’s resolution.
Evidence of a review by the Office of the Property Rights Ombudsman and the opinions,
writings, findings, and determinations of the Office of the Property Rights Ombudsman are
not admissible as evidence in a judicial action, except in small claims court, a judicial
review of arbitration, or in determining costs and legal fees as explained above.
The Advisory Opinion process is an alternative dispute resolution process. Advisory
Opinions are intended to assist parties to resolve disputes and avoid litigation. All of the
statutory procedures in place for Advisory Opinions, as well as the internal policies of the
Office of the Property Rights Ombudsman, are designed to maximize the opportunity to
resolve disputes in a friendly and mutually beneficial manner. The Advisory Opinion
attorney fees provisions, found in UTAH CODE § 13-43-206, are also designed to encourage
dispute resolution. By statute they are awarded in very narrow circumstances, and even if
those circumstances are met, the judge maintains discretion regarding whether to award
them.
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Advisory Opinion #215
Parties: Aaron Langston on behalf of Utah School and Institutional Trust Lands Administration
(SITLA); Washington City
Issued: September 11, 2019
TOPIC CATEGORIES:
Interpretation of Ordinances

A city may require short-term rental communities to maintain a single property management
overseer which lives on-site for projects with more than forty units.
However, the city may not extend enforcement of the ordinance beyond the plain meaning of the
text. The city may require a single overseer, but not a single property management company.
The city may not require that a single property management company perform all cleaning,
advertising, and management duties. Similarly, the city may require that the overseer reside onsite where projects have forty or more units, but may not require that the overseer be present
twenty-four hours a day, seven days a week.

DISCLAIMER
The Office of the Property Rights Ombudsman makes every effort to ensure that the legal analysis of each Advisory
Opinion is based on a correct application of statutes and cases in existence when the Opinion was prepared. Over
time, however, the analysis of an Advisory Opinion may be altered because of statutory changes or new
interpretations issued by appellate courts. Readers should be advised that Advisory Opinions provide general
guidance and information on legal protections afforded to private property, but an Opinion should not be considered
legal advice. Specific questions should be directed to an attorney to be analyzed according to current laws.
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ADVISORY OPINION
Advisory Opinion Requested By:

Aaron Langston on behalf of Utah School and
Institutional Trust Lands Administration (SITLA)

Local Government Entity:

Washington City

Type of Property:

Residential

Date of this Advisory Opinion:

September 11, 2019

Opinion Authored By:

Marcie M. Jones, Attorney
Office of the Property Rights Ombudsman

ISSUES
I.

May Washington City require short-term rental communities to maintain a single property
management overseer which lives on-site for projects with more than forty units?

II.

Based on the above-mentioned regulation, may Washington City require short-term rental
communities to use a single property management company which must do all of the
advertising, cleaning, management, etc. for all units, and that said company must be onsite twenty-four hours a day, seven days a week.

SUMMARY OF ADVISORY OPINION
Washington City may require short-term rental communities to maintain a single property
management overseer which lives on-site for projects with more than forty units.
However, the City may not extend enforcement of the Ordinance beyond the plain meaning of
the text. The City may require a single overseer, but not a single property management company.
The City may not require that a single property management company perform all cleaning,
advertising, and management duties. Similarly, the City may require that the overseer reside onsite where projects have forty or more units, but may not require that the overseer be present
twenty-four hours a day, seven days a week.
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REVIEW
A Request for an Advisory Opinion may be filed at any time prior to the rendering of a final
decision by a local land use appeal authority under the provisions of UTAH CODE § 13-43-205.
An advisory opinion is meant to provide an early review, before any duty to exhaust
administrative remedies, of significant land use questions so that those involved in a land use
application or other specific land use disputes can have an independent review of an issue. It is
hoped that such a review can help the parties avoid litigation, resolve differences in a fair and
neutral forum, and understand the relevant law. The decision is not binding, but, as explained at
the end of this opinion, may have some effect on the long-term cost of resolving such issues in
the courts.
A Request for an Advisory Opinion was received from Aaron Langston on behalf of School Trust
Lands on February 19, 2019. A copy of that request was sent via certified mail to Danice B.
Bullock, City Recorder for Washington City, 111 North 100 East, Washington City, Utah 84780
on February 22, 2019.

EVIDENCE
The Ombudsman’s Office reviewed the following relevant document(s) and information prior to
completing this Advisory Opinion:
1. Request for Advisory Opinion submitted by Aaron Langston on behalf of School Trust
Lands on February 19, 2019.

BACKGROUND
In 2018, Washington City passed WASHINGTON CITY ORDINANCE 9-8F-8 Planned Unit
Development (PUD) Zone. A portion of that ordinance regulates the management of short-term
rentals. The short-term rental portion of the ordinance includes a number of provisions,
concerning parking, building setbacks, and density limits. In addition, subsection 9-8F-8(f) of
the ordinance states that
A single property management company overseer will be required for a
residential-short term rental development. Projects with more than forty (40)
units will require that the property management overseer will have a
representative living on the site.1
Utah School and Institutional Trust Lands Administration (SITLA) owns property within that
zone. SITLA alleges that Washington City indicates that “they must all use one single
management company and that management company must do all of the advertising, cleaning,
management, etc., for all units within the community, and that said company must be on site
24/7.”
1

WASHINGTON CITY ORDINANCE 9-8F-8(f).
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SITLA has submitted this request for Advisory Opinion to determine whether (1) the City is
within their rights to pass the ordinance in question, and whether (2) the way in which the City is
enforcing the Ordinance exceeds their authority. Washington City did not respond.

ANALYSIS
I.

Washington City may require short-term rental communities to maintain a
single property management overseer which lives on-site

The State of Utah has granted local governments the authority to create and enforce land use
regulations within their jurisdictions. The Land Use Development and Management Act
(“LUDMA”) states the following:
. . . a municipality may enact all ordinances, resolutions, and rules and may enter
into other forms of land use controls and development agreements that the
municipality considers necessary or appropriate for the use and development of
land within the municipality, including ordinances, rules, restrictive covenants,
easements, and development agreements governing: (a) uses.2
This authority was established to protect the interest of the public health, safety, welfare, and
prosperity and includes the right to improve the comfort, convenience, and aesthetics of each
community, to protect the tax base, and to protect property values.3 This authority is broad and
subject to very deferential discretion.
The exercise of local governmental powers is not unlimited, however. Municipalities may not
impose a requirement or regulation that exceeds the granted authority or otherwise conflicts with
any provision of state or federal law.4
As mentioned above, WASHINGTON CITY ORDINANCE 9-8F-8(f) (the “Ordinance”) includes a
provision which reads:
F. Property Management Overseer: A single property management overseer will
be required for a residential - short term rental development. Projects with more
than forty (40) units will require that the property management overseer will have
a representative living on the site.5
The information provided in SITLA’s Advisory Opinion request does not present legal arguments
indicating why the ordinance might exceed the scope of City’s authority, nor identify a protected
property interest which purportedly has been violated. As a result, we have reviewed the
ordinance for obvious discord with established legal standards. By statute, Utah courts presume
2

UTAH CODE § 10-9a-102(2).
See UTAH CODE § 10-9a-102.
4
UTAH CODE § 10-9a-104(2).
5
WASHINGTON CITY CODE § 9-8F-8(f).
3
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that land use regulations are valid and determine only (1) if it is “reasonably debatable” that the
land use regulation is arbitrary and capricious, and (2) was not enacted contrary to state or
federal law and thus illegal. The provision will first be analyzed to determine whether it is
arbitrary and capricious.
A. Arbitrary and Capricious
Municipal governments are granted great deference. Utah Courts have long recognized that
“municipal land use decisions should be upheld unless those decisions are arbitrary and
capricious or otherwise illegal.”6 The enactment of a land use ordinance, such as the one in
question here, is deemed not arbitrary and capricious as long as the grounds for the decision
“could promote the general welfare; or even if it is reasonably debatable that it is in the interest
of the general welfare.”7
The City’s rationale for enacting the Ordinance was not included in the record, however, their
likely motivation can be assumed. Short-term rentals have the reputation of being a nuisance to
neighbors because they have transient tenants with little stake in the neighborhood. Short-term
tenants may have less motivation to keep the noise down, trash picked up, and maintain good
relationships with the neighbors since they soon will be gone and never return. One can argue
that even the best-behaved short-term renters could possibly reduce neighborhood stability.
Likewise, it is possible that short-term rentals could dramatically increase rents for traditional
renters, reduce the housing supply, and dramatically change the character of residential
neighborhoods.8
Note that zoning law is founded on the premise of reducing nuisances and protecting residential
neighborhoods. In the landmark Supreme Court opinion, Village of Euclid v. Ambler Realty Co.,
the Court upheld a city ordinance which excluded apartment houses, retail stores, and shops from
residential districts to preemptively prevent nuisances.9 Closer to home, Utah Courts have
upheld the rights of municipalities to protect the character of residential neighborhoods. 10 In
Anderson v. Provo City, the Court upheld a local ordinance which permitted only owneroccupied homes to take advantage of the ability to rent out basement apartments. The Court held
that “the presence of the property owner, who would maintain closer control over both the
primary and the accessory dwelling units, would more likely mitigate this effect and tend to
preserve the neighborhood’s single-family residential character.”11
The Washington City Ordinance could similarly protect neighboring property owners from
possible nuisances caused by short-term rentals. For instance, a single overseer would provide a
single point of contact with the City to quickly address complaints and code violations. It is
arguable that the Ordinance would reduce trash, noise, parking, parties, etc. and the single-family
6

Bradley v. Payson City, 2003 UT 16, ¶ 10.
Bradley v. Payson City, ¶ 14, quoting Smith Inv. Co, v. Sandy City, 958 P.2d at 252 (Utah Ct. App. 1998).
8
See Comment: Making A Business Of “Residential Use”: The Short-Term-Rental Dilemma In Common-Interest
Communities, 68 Emory L.J. 801 (2019).
9
Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
10
Anderson v. Provo City Corp., 2005 UT 5.
11
Id.
7
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neighborhood aesthetic could be better preserved, particularly where the overseer lives on-site.
Therefore, the presumed motivation for the Ordinance arguably promotes the health, safety, and
welfare of the community and is not arbitrary and capricious.
B. Illegal
The next step is determining whether the Ordinance is illegal. An ordinance is illegal if it
violates a law, statute, or ordinance in effect at the time the ordinance was adopted, or if the
ordinance is expressly preempted by state or federal law.
The record does not specify any laws have been violated by the Ordinance, nor allegations that
the Ordinance has been preempted. In light of that silence, we have reviewed the Ordinance for
conformance with standard zoning laws, the U.S. and Utah Constitutions, and state and federal
laws. Accordingly, herein, we have analyzed whether (1) the City has exceeded their statutory
authority in passing the Ordinance, (2) the Ordinance is preempted by State or Federal Law.
1. Washington City has not exceeded statutory authority
Courts have long recognized that the municipal zoning power “is of necessity confined by the
limitations fixed in the grant by the state, and to accomplishment of the purposes for which the
state authorized the city to zone.”12 The City has the power to “enact a zoning ordinance
establishing regulations for land use and development that furthers the intent of LUDMA.”13
One could argue that by regulating the method by which short-term rentals are managed, the City
is no longer regulating land “use” and therefore exceeding the power conferred by the state.
We reject this proposition. “As a practical matter, many zoning laws extend beyond the mere
regulation of property”.14 Anderson v. Provo City includes an analogous situation, whereby
Provo enacted a zoning overlay ordinance which required a home to be owner-occupied to take
advantage of the right to rent out an accessory apartment. The Court reasoned that a resident
property owner would be more likely to mitigate the negative effects of tenants and tend to
preserve the neighborhood’s single-family residential character.15 This Ordinance similarly
requires short-term rentals to provide a single, accountable, property management company, we
have assumed, to mitigate potential nuisances and lessen the negative effect on the residential
character of the neighborhoods.
One may argue that the same or similar result could be had without restricting owners from using
a single property management overseer. Allowing multiple overseers could arguably produce the
same results. However, nothing in LUDMA requires cities to use the least restrictive means
necessary to achieve their goals. Furthermore, we found no evidence that similar ordinances
have been challenged in the courts. Accordingly, Washington City has not exceeded their

12

Anderson v. Provo City Corp., quoting Marshall v. Salt Lake City, 105 Utah 111, 141 P.2d 704, 708 (Utah 1943).
See also Anderson v. Provo City Corp.
14
Anderson v. Provo City Corp., 2005 UT 5.
15
Id.
13
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authority in enacting the Ordinance, as it falls within their authority to regulate land use and
mitigate nuisances.
2. The Ordinance has not been preempted by federal or state law
An ordinance is illegal if it is expressly preempted by, or was enacted contrary to, state or federal
law.16 We are unaware of any state or federal laws which preempt or contradict the Ordinance.
In summary, our analysis indicates that the Ordinance is not illegal. Therefore, based on the
information currently available, Washington City is within their authority to require short-term
rental communities to maintain a single property management overseer which lives on-site for
projects with more than forty units.
II.

Washington City exceeding scope of Ordinance

We next address whether Washington City is exceeding the scope of the Ordinance when they
require short-term rental communities to use a single management company which must do all of
the advertising, cleaning, management, etc. for all units, and that said company must be on-site
twenty-four hours a day, seven days a week.
Ordinance interpretation requires employment of the canons of statutory construction.17 An
analysis of the plain language of the ordinance always comes first.18 The primary goal of
interpretation is “to give effect to the legislative intent, as evidenced by the plain language, in
light of the purpose the statute was meant to achieve.”19 If the plain language of an ordinance is
sufficiently clear, the analysis ends there.20
It is also important to recognize that zoning ordinances should be strictly construed in favor of
the property owner, since such ordinances are in derogation of an owner’s use of land.21
The language of the Ordinance requires that “[a] single property management overseer will be
required for a residential - short term rental development. Projects with more than forty (40)
units will require that the property management overseer will have a representative living on the
site.”22
SITLA has questioned whether the City may interpret this to require (1) a single property
management company that must do all of the advertising, cleaning, management, etc., and (2)
which must be present 24 hours a day, 7 days a week.

16

UTAH CODE § 10-9a-801(3)(ii)(A).
Foutz v. City of South Jordan, 2004 UT 75, ¶8.
18
Carrier v. Salt Lake County, 2004 UT 98 ¶30.
19
Foutz, 2004 UT 75, ¶11.
20
General Construction & Development, Inc. v. Peterson Plumbing Supply, 2011 UT 1, ¶ 8.
21
Carrier, 2004 UT 98 ¶31.
22
WASHINGTON CITY CODE § 9-8F-8(f).
17
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A. Single property management company not required to perform all management functions
The text of the Ordinance requires a “single property management overseer.” The adjective
“single” clarifies the noun “overseer”. An overseer is “a person who oversees others; a person
with supervisory responsibilities.”23 The plain meaning of the text provides that short-term
rental developments must provide a single overseer that supervises the property management
duties. The text does not limit the number of property management companies used, only the
number of overseers. Therefore, requiring short-term rental developments to hire a single
property management company that performs all management-related functions exceeds the
scope of the ordinance. Because the plain language of the Ordinance is sufficiently clear, our
analysis ends there.
B. Overseer does not need to be on-site 24/7
The Ordinance next stipulates that the “Projects with more than forty (40) units, will require that
the property management overseer will have a representative living on the site.” 24 The definition
of “living”, as used in this instance, is “to occupy a home; dwell.” As commonly used, it does
not imply presence twenty-four hours a day, seven days a week. Even homebodies leave home
to go to work, the store, dinner, movies, etc. Therefore, based on the plain meaning of the text of
the Ordinance, the City may not require the property management overseer to be on-site twentyfour hours a day, seven days a week.
In summary, the City must follow its own code, and may only enforce the Ordinance as it is
written. The code requires that a single overseer be hired, which can supervise a multitude of
different property management companies, each performing a variety of duties. The overseer
must live on-site on projects with more than 40 units, but the City many not require the overseer
to be present twenty-four hours a day, seven days a week.

CONCLUSION
Based on the information currently available, Washington City may require short-term rental
communities to maintain a single property management overseer which lives on-site for projects
with more than forty units. However, the City may not extend enforcement of the Ordinance
beyond the plain meaning of the text. The City may not require that a single property
management company perform all cleaning, advertising, and management duties, nor that the
overseer be present twenty-four hours a day, seven days a week.

Brent N. Bateman, Lead Attorney
Office of the Property Rights Ombudsman
23
24

Merriam-Webster online dictionary.
WASHINGTON CITY CODE § 9-8F-8(f).

Advisory Opinion – SITLA/Washington City
Office of the Property Rights Ombudsman
September 11, 2019
Page 7 of 7
523

NOTE:
This is an advisory opinion as defined in § 13-43-205 of the Utah Code. It does not
constitute legal advice, and is not to be construed as reflecting the opinions or policy of the
State of Utah or the Department of Commerce. The opinions expressed are arrived at
based on a summary review of the factual situation involved in this specific matter, and
may or may not reflect the opinion that might be expressed in another matter where the
facts and circumstances are different or where the relevant law may have changed.
While the author is an attorney and has prepared this opinion in light of his understanding
of the relevant law, he does not represent anyone involved in this matter. Anyone with an
interest in these issues who must protect that interest should seek the advice of his or her
own legal counsel and not rely on this document as a definitive statement of how to protect
or advance his interest.
An advisory opinion issued by the Office of the Property Rights Ombudsman is not binding
on any party to a dispute involving land use law. If the same issue that is the subject of an
advisory opinion is listed as a cause of action in litigation, and that cause of action is
litigated on the same facts and circumstances and is resolved consistent with the advisory
opinion, the substantially prevailing party on that cause of action may collect reasonable
attorney fees and court costs pertaining to the development of that cause of action from the
date of the delivery of the advisory opinion to the date of the court’s resolution.
Evidence of a review by the Office of the Property Rights Ombudsman and the opinions,
writings, findings, and determinations of the Office of the Property Rights Ombudsman are
not admissible as evidence in a judicial action, except in small claims court, a judicial
review of arbitration, or in determining costs and legal fees as explained above.
The Advisory Opinion process is an alternative dispute resolution process. Advisory
Opinions are intended to assist parties to resolve disputes and avoid litigation. All of the
statutory procedures in place for Advisory Opinions, as well as the internal policies of the
Office of the Property Rights Ombudsman, are designed to maximize the opportunity to
resolve disputes in a friendly and mutually beneficial manner. The Advisory Opinion
attorney fees provisions, found in Utah Code § 13-43-206, are also designed to encourage
dispute resolution. By statute they are awarded in very narrow circumstances, and even if
those circumstances are met, the judge maintains discretion regarding whether to award
them.
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MAILING CERTIFICATE
Section 13-43-206(10)(b) of the Utah Code requires delivery of the attached advisory opinion to
the government entity involved in this matter in a manner that complies with UTAH CODE § 6330d-401 (Notices Filed Under the Governmental Immunity Act).
These provisions of state code require that the advisory opinion be delivered to the agent
designated by the governmental entity to receive notices on behalf of the governmental entity in
the Governmental Immunity Act database maintained by the Utah State Department of
Commerce, Division of Corporations and Commercial Code, and to the address shown is as
designated in that database.
The person and address designated in the Governmental Immunity Act database is as follows:
Danice B. Bulloch, City Recorder
Washington City
111 North 100 East
Washington, Utah 84780
On this 11th Day of September, 2019, I caused the attached Advisory Opinion to be delivered via
the United States Postal Service, postage prepaid, and certified mail, return receipt requested and
addressed to the person shown below.
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Advisory Opinion 220
Parties: Jenna Madsen and Stuart Young / Lehi City
Issued: March 31, 2020
TOPIC CATEGORIES:

Conditional Use Applications
Interpretation of Ordinances

The City wrongfully denied the applicants’ conditional use application to operate a
bed and breakfast out of the basement of their home. The City’s Planning
Commission, after public comment consisting of significant neighborhood
opposition, denied the application stating the proposed bed and breakfast was not
harmonious with the general plan despite bed and breakfast inns being listed
among allowable conditional uses in the applicant’s zone. The Commission also
stated that the injurious effects of the proposed use could not be mitigated, but
made no findings to identify any injurious effects. Because the City’s denial was
not supported by substantial evidence in the record, and relied on incorrect
interpretation of its ordinances, it was arbitrary and capricious, and illegal.
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guidance and information on legal protections afforded to private property, but an Opinion should not be considered
legal advice. Specific questions should be directed to an attorney to be analyzed according to current laws.
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Type of Property:

Residential
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Opinion Authored By:
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Office of the Property Rights Ombudsman
ISSUE

Did Lehi City wrongfully deny a conditional use permit to operate a bed and breakfast inn by
finding that its potential impact on the welfare, safety and convenience of the surrounding
neighborhood could not be ameliorated because it was determined not to be harmonious with the
general plan?
SUMMARY OF ADVISORY OPINION
Lehi City wrongfully denied the applicant’s conditional use permit application to operate a bed
and breakfast. The applicant’s property is located in a zone that provides for Bed and Breakfast
Inns as a conditional use. A proposed conditional use shall be approved if reasonable conditions
are proposed, or can be imposed, to mitigate the reasonably anticipated detrimental effects of the
proposed use. A decision of a land use authority to impose conditions or to deny a conditional
use is arbitrary and capricious if not supported by substantial evidence in the record.
While the City’s planning commission staff recommended approval of the Property Owner’s
conditional use with suggested reasonable conditions, the Planning Commission, after public
comment consisting of significant neighborhood opposition, did not adopt the proposed
recommendations and instead actively looked for a basis in code to be able to deny the
application, and denied on the basis that the proposed bed and breakfast was not harmonious
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with the general plan and that its injurious effects could not be mitigated by imposing conditions.
This was improper. The Property Owners are entitled to approval of the proposed land use. Both
the decision to deny on the basis of noncompliance with the general plan, and the failure to adopt
proposed reasonable conditions for approval, were arbitrary and capricious.
REVIEW
A Request for an Advisory Opinion may be filed at any time prior to the rendering of a final
decision by a local land use appeal authority under the provisions of Title 13, Chapter 43, Section
205 of the Utah Code. An advisory opinion is meant to provide an early review, before any duty
to exhaust administrative remedies, of significant land use questions so that those involved in a
land use application or other specific land use disputes can have an independent review of an
issue. It is hoped that such a review can help the parties avoid litigation, resolve differences in a
fair and neutral forum, and understand the relevant law. The decision is not binding, but, as
explained at the end of this opinion, may have some effect on the long-term cost of resolving
such issues in the courts.
A Request for an Advisory Opinion was received from Jenna Madsen and Stuart Young on
November 18, 2010. A copy of that request was sent via certified mail to Marilyn Banaski, Lehi
City Recorder, 153 North 100 East, Lehi Utah 84043 on November 13, 2019.
EVIDENCE
The Ombudsman’s Office reviewed the following relevant documents and information prior to
completing this Advisory Opinion:
1. Request for an Advisory Opinion, submitted by Jenna Madsen and Stuart Young received
November 8, 2019, and subsequent additional information.
2. Email from Douglas J. Ahlstrom, Lehi Assistant City Attorney, received November 26,
2019 and embedded links and attachments, including:
a. Video record of the October 10, 2019 Planning Commission Meeting;
b. Lehi Planning Commission Meeting Agenda, October 10, 2019, including
embedded linked material:
 Madsen Bed and Breakfast Conditional Use and Site Plan Planning
Commission Report (and accompanying images);
 Davenport Bed and Breakfast Conditional Use and Site Plan Planning
Commission Report;
c. Minutes of the Regular Session of the Planning Commission held October 10,
2019.
BACKGROUND
Jenna Madsen and Stuart Young (“Property Owners”) own a residence at 511 North 1375 West,
within the newly developed Sage Vista subdivision in Lehi City. The new community is situated
in the R-1-22 zone, designated in the General Plan as VLDRA—Very Low-Density Residential
Agriculture. The Property Owners finished their basement with the intention of renting it out,
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and applied for and received approval for an Accessory Dwelling Unit (“ADU”) permit. They
began renting the basement through the online platform, Airbnb. However, following
neighborhood complaints, the Property Owners became aware that their ADU allowed only for
long-term rental and did not allow for short-term rental. They ceased operations through Airbnb,
secured a long-term tenant, and subsequently applied for a Conditional Use Permit for the ability
to operate a Bed and Breakfast Inn, which is allowed as a conditional use within the R-1-22
zone, for periods in which they do not have a long-term tenant.
The application was reviewed by the City’s Design Review Committee (DRC). The DRC
identified two concerns for the Planning Commission to consider: (1) that the home not be used
for an ADU long-term rental and a Bed and Breakfast Inn short-term rental at the same time; and
(2) that all associated parking for the Bed and Breakfast Inn must remain off the street. With
these proposed conditions, the DRC recommended the application for approval and scheduled it
to be heard by the Planning Commission.
At the Planning Commission Meeting, the matter was opened up for public comment, and for
over a half an hour the Commission heard from several Sage Vista neighborhood residents who
listed a number of concerns spanning from fear for children’s safety with transient strangers
entering the neighborhood, to worries about the number of extra vehicles, increased traffic, and
potential devaluation of neighboring properties. General concerns were also raised about the
prior history of the Property Owners having operated the Airbnb without first obtaining a permit.
A common sentiment was that neighbors were not opposed to long-term rentals through an ADU,
but were strongly opposed any short-term rentals or lodging.
The Commission closed public comment and discussed whether the Commission liked the idea
of bed and breakfasts in general in residential areas. Commission members expressed worry
about setting a precedent of this kind of use in this zone going forward. They were concerned
that the applicants took advantage of a loophole in the code as it was written, and concluded that
what the applicants proposed was not what the City had intended by the ordinance allowing Bed
and Breakfast Inns as a conditional use in residential zones. To that end, discussion turned to
ways the Commission could support a denial of the proposed use by citing to authority within the
municipal code.
After significant debate, an initial motion was made to deny the application, but did not pass. At
a later point, a commission member made a separate motion to approve the conditional use
permit including all DRC comments and based on findings stated in the report, with stated
conditions including (1) screening by way of a fence between neighboring properties; (2)
adequate off-street parking in place before permitting the use; (3) daylight hours for
arrivals/departures; and (4) that both permitted uses could not be used at the same time. That
motion also did not pass, and discussion continued.
Ultimately, the Commission reconsidered the original motion to deny, with additional reference
to Section 09.050(B)(6) of the development code—asserting that the proposed conditional use
was not in harmony with the General Plan. The Commission made the following findings: (1) the
property was already being economically used as an ADU and met that standard; (2) the
proposed use potentially impacted the welfare, safety and convenience of the remainder of the
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neighborhood and was not in harmony with the general plan—being located in a residential
neighborhood in a VLDRA zone, which purpose under the general plan is to be a residential
neighborhood and not a “commercial, for-rent or room-for-rent, type of property”;1 and (3) there
was a history of practice and consistent usage of being operated as an Airbnb and not a Bed and
Breakfast Inn.
Having stated its findings for consideration of the motion, the Commission added that it could
not ameliorate the injurious effects of the proposed use, and by a vote of 3-2 the application was
denied. Later in the same meeting, the Commission heard—and approved—another application
for a conditional use permit for a Bed and Breakfast Inn under nearly identical circumstances.2
Ms. Madsen and Mr. Stuart have requested that this Office provide an Advisory Opinion to
determine whether the conditional use application is entitled to approval under applicable law
and if the City wrongfully denied their application.
ANALYSIS
The State of Utah, by way of the Municipal Land Use, Development, and Management Act
(MLUDMA), gives municipalities authority to adopt land use ordinances that include conditional
uses and accompanying provisions requiring compliance with applicable standards by ordinance,
subject to the parameters of that delegated authority set forth in MLUDMA. Namely, a land use
authority “shall approve a conditional use if reasonable conditions are proposed, or can be
imposed, to mitigate the reasonably anticipated detrimental effects of the proposed use in
accordance with applicable standards.”3 Notably, the requirement to reasonably mitigate
anticipated detrimental effects of the proposed conditional use does not require elimination of the
detrimental effects.4
If the anticipated detrimental effects of the proposed use simply cannot be mitigated by
proposing or imposing reasonable conditions to achieve compliance, the conditional use may
then be denied. However, any decision of a land use authority—either imposing conditions or
denying a proposed use—must be supported by substantial evidence in the record; if not, the
decision is arbitrary and capricious and not a lawful use of land use authority.

1

Minutes of the Regular Session of the Planning Commission held October 10, 2019, 3.3, at page 7 (altered from
original—punctuation added).
2
Minutes of the Regular Session of the Planning Commission held October 10, 2019, item 3.5, starting at page 8.
The later applicant was likewise located in a Very Low Density Residential (R-1-8) zone and also asking to qualify
under the Bed and Breakfast Inn provision to operate an Airbnb in the basement of their home, accessible by an
outside door and connected to the rest of the house by stairs with a door that can be closed and locked—nearly
identical circumstances to the Property Owner’s proposal. When this later application was opened for public
comment, in contrast to the public opposition to the Madsen/Young application, the sole comment came from the
immediate neighbor of the applicant who expressed support of the bed and breakfast. The Commission discussed
and distinguished this application from the Madsen/Young application in that there was no ADU in place, and that
unlike the Madsen/Young application, there was neighborhood support rather than opposition. Based only on these
distinctions, the Commission approved the later applicant.
3
UTAH CODE ANN. § 10-9a-507(2)(a)(i).
4
UTAH CODE ANN. § 10-9a-507(2)(a)(ii).
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Lehi City’s denial was not lawful for two reasons: (1) it attempted to forego the need to consider
conditions by interpreting the municipal code to completely outlaw Bed and Breakfast Inns in the
Property Owners’ zone; and (2) where reasonable conditions could have been imposed—and in
fact were proposed—to substantially mitigate any anticipated detrimental effects of the use to
comply with applicable standards, the Planning Commission voted down the opportunity to
approve despite countervailing evidence in the record that appropriate conditions could be
imposed.
I.

Harmony with the General Plan

The Commission, in concluding that the proposed used was unwanted, looked for a basis in the
development code to deny the application, settling on Section 09.050(B)(6), which provides,
among other considerations to determine whether a proposed use is detrimental or injurious to
the health, safety, or general welfare, that a proposed use “will not be in harmony with the
General Plan.”5 Because of the residential nature of the R-1-22 zone, it was determined that the
commercial use of the residence as a Bed and Breakfast Inn would not be in harmony with the
General Plan for that zone.
A decision to approve or deny a proposed conditional use is an administrative land use decision.6
It is not an opportunity to legislate broad, competing policy considerations that are generally
applicable to other landowners, but rather involves the limited application of existing standards
to the property in question.7 Because zoning ordinances are in “derogation of a property owner's
common-law right to unrestricted use of his or her property, provisions therein restricting
property uses should be strictly construed, and provisions permitting property uses should be
liberally construed in favor of the property owner.”8
A General Plan constitutes the goals and policies of a city, which are then implemented by the
codified ordinances containing substantive standards, provisions and requirements. 9 An
ordinance cannot be interpreted to be in conflict with the General Plan, or, if a conflict exists, the
General Plan cannot be used to overrule those requirements that are expressed by ordinance.
Lehi City’s Development Code states that its intent is “to provide a means of ensuring
predictability and consistency in the use of land and individual properties.”10 Such predictability
cannot be achieved where the land use authority can use a mere statement of purpose contained
in the General Plan to impose an unstated restriction upon land use that, in its judgment, goes
against that purpose, without regard to expressed conditions.
The City is entitled to further its purposes, and if Lehi City desires to preserve a strict residential
nature of a particular zone, the City should do so. However, this is done by adopting ordinances
that impose requirements and restrictions that a land use applicant must follow. In this matter, the
5

Lehi City Development Code Section 09.050(B)(6).
UTAH CODE ANN. § 10-9a-507(3).
7
See Carter v. Lehi City, 2012 UT 2, ¶ 34, 269 P.3d 141 (discussing the difference between legislative and
administrative powers of municipalities, generally).
8
Patterson v. Utah County Bd. of Adjustment, 893 P.2d 602, 606 (Utah Ct. App. 1995).
9
See Lehi City Development Code Section 01.030 (stating the purpose of the Code is to implement the goals and
policies of the Lehi City General Plan).
10
Id.
6
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City has adopted ordinances allowing Bed and Breakfast Inns—an arguably commercial use—
within the R-1-22 zone as a conditional use. It therefore cannot be said that operating a Bed and
Breakfast Inn is inconsistent with the General Plan for that zone.11 If the City decides that such a
use is no longer appropriate for residential zones, it must first pass an ordinance wherein such
uses are no longer listed as permitted or conditional uses in that zone before restricting a property
owner’s intended use on that basis. In doing so, the City can effectuate its purposes by adopting
specific ordinances and standards that meet its ends but provide the necessary predictability.
II.

Arbitrary and Capricious

The City’s decision to deny the Property Owners’ application was arbitrary and capricious
because the denial was not supported by substantial evidence in the record, but contravened the
evidence in the record that conditions could have been imposed to mitigate any injurious effects
of the proposed use.
Lehi City provides an approval process for conditional uses by which the Commission “may
grant, conditionally grant, or deny . . . Alternatively, the commission may require the applicant to
return at a continued public hearing to provide additional information before the commission
renders its final decision.”12
Other than a straightforward approval, any decision to conditionally grant or deny must include
in the record the stated conditions or else reasons for denial, which must reasonably relate to
mitigating the anticipated detrimental effects of the proposed use (or the inability to do so).13 If
there is not substantial evidence in the record to support the decision, the decision is arbitrary
and capricious.14
Lehi City’s development code provides that “[c]onditional use permits shall be granted or
conditionally granted by the commission, unless:
1. the proposed conditional use will be detrimental or injurious to the health, safety, or
general welfare of persons or properties within the vicinity of the proposed conditional
use; and
2. the reasonably anticipated detrimental or injurious effects of the proposed conditional use
cannot be mitigated by the imposition of reasonable conditions upon said proposed
conditional use.”15
Lehi City considers a conditional use to be “detrimental or injurious to the health, safety, or
general welfare . . . if:
1. the proposed conditional use will cause unreasonable risks to the safety of persons or
properties because of vehicular traffic, parking, or large gatherings of people;
11

For a similar example, see McElhaney v. City of Moab, discussed infra Section II, overturning the Moab City
Council’s decision to deny a conditional use for a bed and breakfast as being inconsistent with the general plan: “[I]t
is difficult to see how placing a bed and breakfast in an area zoned R-2—which specifically permits bed and
breakfasts—is inconsistent with Moab's general plan.” 2017 UT 65, ¶ 39, 423 P.3d 1284.
12
Lehi City Development Code Section 09.040.
13
UTAH CODE ANN. § 10-9a-507(2).
14
UTAH CODE ANN. § 10-9a-801(3)(c).
15
Lehi City Development Code Section 09.050(A).
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2. the proposed conditional use will unreasonably interfere with the lawful use of properties
within the vicinity of the proposed conditional use;
3. the proposed conditional use will create an additional need for essential City or public
services including utilities, law enforcement, and fire prevention, which cannot be met
without unreasonable efforts or expenditures of City or public resources;
4. the proposed conditional use will be noncompliant with Chapters 12 and 13 of this Code.
5. the proposed conditional use will present an unreasonable detriment or injury to the
health, safety, or general welfare of persons or properties in the vicinity of the proposed
conditional use; or
6. the proposed conditional use will not be in harmony with the General Plan.”16
In denying the Property Owners’ application, the Planning Commission cited to Section 09.050
(B)(6)—that the use is not in harmony with the General Plan, as the basis for denial. However,
determining that a proposed conditional use will have detrimental or injurious effects is only the
first step in the approval process. The Commission is also required to state findings as to whether
or not the reasonably anticipated detrimental or injurious effects can be substantially mitigated
by imposing reasonable conditions.17
In stating the basis for denial, the Commission made no specific findings as to any of the
conditions proposed by the DRC, or any additional conditions that were suggested or discussed
by the Commission prior to the deciding vote—let alone whether the proposed conditions either
could or could not mitigate the identified detrimental effects. Rather, the Commission made
some generalized findings that did not expressly touch on whether reasonable conditions could
mitigate identified detrimental effects, namely (1) that the property was already being
economically used as an ADU; (2) that the proposed use potentially impacts the welfare, safety
and convenience of the remainder of the neighborhood and was not in harmony with the general
plan; and (3) that there was a history of practice of being operated as an Airbnb and not a Bed
and Breakfast Inn. Without any explanation of how these findings applied toward proposed
conditions, the denial was merely accompanied by a conclusory statement that the injurious
effects could not be ameliorated.
In McElhaney v. City of Moab,18 the Utah Supreme Court addressed whether the Moab City
Council wrongfully denied a conditional use permit for a bed and breakfast in a residential
neighborhood under circumstances very similar to these. As in this matter, the McElhaney
application was also recommended for approval with proposed conditions by the planning
commission, but the Moab City Council voted 3-to-1 to deny the application despite the
recommendations following a public comment period which likewise resulted in significant
voiced opposition.19
The Moab City Council concluded that the proposed bed and breakfast use did not meet the
required criteria, but prepared no written findings of fact, though each council member explained
the rationale behind his or her vote, respectively, as follows: (1) the use was inconsistent with the
16

Lehi City Development Code Section 09.050(B).
Lehi City Development Code Section 09.050(A); see also UTAH CODE ANN. § 10-9a-507(2).
18
McElhaney v. City of Moab, 2017 UT 65, 423 P.3d 1284.
19
Id. at paragraphs 2-7.
17
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general plan which stated a goal of restricting commercial development in residential zones; (2)
concern from locals regarding the “character” of the town as being overtaken by tourism; (3) the
use didn’t meet a “minimal negative impact” requirement and was going to be an impact on
neighborhoods.20
Each reason provided by the Moab City Council members in opposition, however, did not
address whether the applicants could mitigate the potential adverse impacts or why the
conditions recommended by the planning commission would be insufficient to ameliorate the
bed and breakfast’s negative effects. Because of this, the district court, upon review, overturned
the Council’s denial as not supported by substantial evidence in the record.21
Here, as in McElhaney, the denial by Lehi’s Planning Commission was not supported by
substantial evidence in the record. The findings made by the Planning Commission either did not
actually identify detrimental, injurious effects, or else did not adequately address whether any
identified detrimental effects could be mitigated by condition.
A. Existing economic use for long-term rental through permitted ADU
The first finding made by the Planning Commission was that the residence already had a
permitted ADU. The Property Owners explained that they currently have a long-term tenant, but
were applying for a conditional use permit to operate the Bed and Breakfast Inn so that they
could also have that option available to them for periods in which they may not have a long-term
tenant. The DRC had recommended that because of parking requirements for the respective uses,
the property not be utilized as both an ADU rental and a Bed and Breakfast Inn at the same time.
The Planning Commission was concerned about a “toggle” back and forth, and worried about
how the City would be able to police which use was in place.
It is unclear what exactly was concerning to the Commission about alternating between two
permitted uses. One comment was made that the Property Owners already had one economic use
of the property through the ADU, implying that the Property Owners had no need for a second
economic use. Whatever the issue was, it did not make its way into the Commission’s findings.
The fact that the Property Owners’ could have two permitted uses, one allowing for long-term
rentals as an ADU, and one allowing for short-term guests as a Bed and Breakfast Inn, was only
a concern to the DRC as it related to parking requirements in the case of simultaneous use. When
the Commission asked the staff about how the uses would be policed or monitored, the response
was that enforcing compliance would likely depend on complaints or an investigation. The
Property Owners never indicated that they intended to operate both uses at the same time. In fact,
they explicitly said that their purpose in seeking a permit for a Bed and Breakfast was so that
they could use the property in between periods of ADU uses.
20

Id. at paragraphs 7-10.
On appeal, the Utah Supreme Court held that the district court correctly concluded that the Council failed to issue
findings sufficient to support its denial. However, the Supreme Court nevertheless vacated the district court’s order
and remanded the issue, finding that the court erred in trying to fill in the gap of the faulty record by doing its own
fact finding to determine what it felt constituted the basis for the Council’s denial, rather than simply remanding to
the council to enter appropriate findings sufficient for judicial review. Id. at paragraphs 39-41.
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Ultimately, there was no consideration of how simultaneous use—as a detrimental effect—could
be ameliorated by condition. The DRC proposed a condition stating that both uses not be
operated at the same time. It was even discussed that if the Property Owners did not comply with
a required condition after approval, the conditional use permit could be revoked. Despite this
clear solution, the Commission failed to approve with this condition, nor did they make findings
adequately explaining why such proposed condition would not mitigate the detrimental effect.
The arbitrary and capricious nature of the Commission’s denial partly on the basis of this finding
regarding the Property Owners’ ADU is highlighted by the Commission later approving a nearly
identical conditional use permit for a Bed and Breakfast Inn in the same meeting.22 The
Commission distinguished the later application from the Property Owners’ proposed use by
stating that the later applicant did not have an ADU in addition to the proposed use, so there was
not the same worry with simultaneous use. However, when it was brought up that this later
applicant could likewise apply for and receive an ADU permit, ironically, the response was that
as long as they meet code, it was “not [the Commission’s] place to tell them what they can do
with their private property.”23 This later application was conditionally approved upon adoption of
DRC recommendations similar to those made regarding the Property Owners’ application.
It is therefore unclear how the Commission determined that the Property Owners’ having an
existing ADU constituted a detrimental or injurious effect, or else why such effects could not be
mitigated by imposing conditions so that the Property Owners’ proposed use could be approved
like the subsequent applicant.
B. Potential Impact to welfare, safety and convenience of the remainder of the neighborhood
The Commission next found that the proposed use “potentially impacts the welfare, safety and
convenience of the remainder of the neighborhood.”24 The only explanation in the finding as to
the detrimental or injurious nature of the impact on the welfare, safety and convenience of the
remainder of the neighborhood centered on the conclusion that the proposed use was not in
harmony with the General Plan. As explained in Section I, above, the proposed use cannot be
considered to conflict with the General Plan if it is provided as a conditional use. While the
public offered several claims regarding negative impacts, none of these were including in the
Commission’s findings, in that harmony with the General Plan appears to be the sole explanation
of negative or injurious impact.
In Ralph L. Wadsworth Construction, Inc. v. West Jordan City, the court of appeals ruled that a
city council failed to support a denial of a conditional use permit with substantial evidence.25 The
court found that while the city council stated that the proposed use might be considered by
neighbors to be a nuisance, “the City Council did not find that appellants' storage would actually
constitute a nuisance.”26 The city council had also claimed, based on issues raised by
neighboring property owners, that the use would be “injurious to the goals of the city” but that
22

See supra note 2.
Video record of the October 10, 2019 Planning Commission Meeting, at 2:28:00.
24
Minutes of the Regular Session of the Planning Commission held October 10, 2019, 3.3, at page 7 (emphasis
added).
25
2000 UT App 49, ¶ 16, 999 P.2d 1240.
26
Id. ¶ 18 (emphasis in original).
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the city council had not investigated these claims, nor had it stated why the use would be
injurious.27
Here, similar to Ralph L. Wadsworth Construction, while the public made several claims
regarding injurious effects, there was no explanation in the findings as to how the proposed use
would have an injurious or detrimental impact besides harmony with the General Plan. Even had
the Commission included the reasons provided by the public in its findings, per the standard in
Ralph L. Wadsworth Construction, without any further inquiry of those claims on the
Commission’s part, such reasons would not constitute substantial evidence. The Commission has
authority to continue the hearing to gather additional information before rendering its final
decision.28 It did not do so, but moved forward with denying the application. Therefore, denial
upon this finding is not supported by substantial evidence in the record.
C. History of Practice as Airbnb
The final finding provided by the Commission was that the Property Owners had a consistent
practice, prior to the application, of operating an Airbnb and not a Bed and Breakfast, that
“although can be changed and moved forward, [] it was brought to our attention.”29 This finding
appears largely to center both on (1) complaints about prior operations without first obtaining a
permit, and (2) the Commission concluding there to be a significant difference between an
Airbnb operation and a Bed and Breakfast Inn, and that the Property Owners’ intended use was
consistent with an Airbnb short-term rental, but did not match the intent of the City in allowing
Bed and Breakfast Inns as a conditional use.
For purposes of this opinion, an analysis of the difference between a typical Airbnb rental and
whether such a use could also be considered a Bed and Breakfast Inn, and whether the City
correctly interprets its ordinances defining Bed and Breakfast Inns, is not necessary. Though it
should be noted that later in the same meeting the Commission approved an application for a
conditional use as a Bed and Breakfast Inn where the applicant explicitly stated she was asking
to operate an Airbnb. Regardless, the finding regarding the Property Owners’ prior usage is
insufficient for the reason that no conditions to mitigate were discussed.
While neighboring residents were quick to point out that the Property Owners had previously
operated a short-term rental through Airbnb without first obtaining a permit, the Property Owners
explained that initially they were unaware that their ADU permit did not allow for short-term
rentals, and upon learning this, they appropriately discontinued short-term rentals within a time
frame provided by the City. The evidence in the record was clear that any unpermitted use had
been discontinued, and that the Property Owners were operating under a permitted ADU at the
time of the application and hearing. Despite this, the Commission commented that it simply did
not believe that the Property Owners would not resume use as a regular Airbnb going forward.
Failing to propose or consider any conditions to mitigate an identified detrimental impact makes
this finding insufficient as a basis to deny an application. If conditions are imposed on the
27

Id. ¶ 17.
Lehi City Development Code Section 09.040.
29
Minutes of the Regular Session of the Planning Commission held October 10, 2019, 3.3, at page 7.
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Property Owners, and they subsequently fail to adhere to required conditions, this allows the City
to revoke the conditional use permit. However, the City cannot prejudge the Property Owners’
future compliance and simply deny them an opportunity for approval under reasonable
conditions.
CONCLUSION
Lehi City’s denial of the Property Owners’ conditional use application was not supported by
substantial evidence in the record. The decision was therefore arbitrary and capricious. Because
the evidence in the record was clear that reasonable conditions could be imposed to substantially
mitigate any identified detrimental or injurious effects of operating a Bed and Breakfast Inn as a
conditional use, the Property Owners are entitled to approval of the proposed land use.

Jordan S. Cullimore, Lead Attorney
Office of the Property Rights Ombudsman
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NOTE:
This is an advisory opinion as defined in § 13-43-205 of the Utah Code. It does not
constitute legal advice, and is not to be construed as reflecting the opinions or policy of the
State of Utah or the Department of Commerce. The opinions expressed are arrived at
based on a summary review of the factual situation involved in this specific matter, and
may or may not reflect the opinion that might be expressed in another matter where the
facts and circumstances are different or where the relevant law may have changed.
While the author is an attorney and has prepared this opinion in light of his understanding
of the relevant law, he does not represent anyone involved in this matter. Anyone with an
interest in these issues who must protect that interest should seek the advice of his or her
own legal counsel and not rely on this document as a definitive statement of how to protect
or advance his interest.
An advisory opinion issued by the Office of the Property Rights Ombudsman is not binding
on any party to a dispute involving land use law. If the same issue that is the subject of an
advisory opinion is listed as a cause of action in litigation, and that cause of action is
litigated on the same facts and circumstances and is resolved consistent with the advisory
opinion, the substantially prevailing party on that cause of action may collect reasonable
attorney fees and court costs pertaining to the development of that cause of action from the
date of the delivery of the advisory opinion to the date of the court’s resolution.
Evidence of a review by the Office of the Property Rights Ombudsman and the opinions,
writings, findings, and determinations of the Office of the Property Rights Ombudsman are
not admissible as evidence in a judicial action, except in small claims court, a judicial
review of arbitration, or in determining costs and legal fees as explained above.
The Advisory Opinion process is an alternative dispute resolution process. Advisory
Opinions are intended to assist parties to resolve disputes and avoid litigation. All of the
statutory procedures in place for Advisory Opinions, as well as the internal policies of the
Office of the Property Rights Ombudsman, are designed to maximize the opportunity to
resolve disputes in a friendly and mutually beneficial manner. The Advisory Opinion
attorney fees provisions, found in UTAH CODE § 13-43-206, are also designed to encourage
dispute resolution. By statute they are awarded in very narrow circumstances, and even if
those circumstances are met, the judge maintains discretion regarding whether to award
them.
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MINUTES
SNYDERVILLE BASIN PLANNING COMMISSION
REGULAR MEETING
TUESDAY, JUNE 9, 2020
Electronically, via Zoom
COMMISSIONERS PRESENT:
Ryan Dickey, Chair
Thomas Cooke
Joel Fine

Canice Harte
John Kucera
Crystal Simons
Malena Stevens

STAFF PRESENT:
Peter Barnes– Planning & Zoning Administrator
Jami Brackin- County Attorney
Ray Milliner- Principal Planner
Patrick Putt- Community Development Director

Jennifer Strader- Senior Planner
Blaine Thomas- County Attorney
Kirsten Whetstone- County Planner
Kathy Lewis- Secretary

The meeting was called to order at 4:30 PM.

REGULAR SESSION
1. General Public Input
The public input was opened.
Jason Miller said he is the secretary/treasurer for the Mountain Top subdivision. He
wanted to let everyone know he is present in case they have any questions. Chair
Dickey said he will have a chance to address the Commission when that agenda item
comes before the Commission.
The public input was closed.
2. Public hearing and possible action regarding a proposed plat amendment to add
a driveway easement to Lot PRE-60, located at 6244 N View Drive, Chad
Lundstrom, Applicant– Jennifer Strader, Senior Planner
Planner Strader said the application before the Commission is a request for a driveway
easement to the subdivision plat for Lot 60 in the Park Ridge Estates subdivision. An
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aerial map was shown. Planner Strader pointed to the existing residence and driveway.
The applicant would like to extend that driveway to access an accessory structure that
will be located to the rear of the property.
Planner Strader said the amendment is necessary because a driveway is required to be
set back 10 feet from the side property line and be a minimum of 12 feet wide. The area
between the existing residence and the side property line is approximately 15 feet wide.
There is not enough room to meet both standards.
Planner Strader said if an easement is established on the subdivision plat, the easement
supersedes the standard 10-foot setback. This situation is unique because the
accessory building is currently under construction. The applicant originally applied for
a LIP for the accessory building because it exceeded 2,000 square feet. It also contained
an accessory dwelling unit. The applicants proposed a walkway, or pedestrian path,
however the Engineering Department requires a driveway.
Because of the issue with the side yard setback, the applicant chose to forego the
accessory dwelling unit. The building was reduced in size to approximately 1,600
square feet. That made the LIP no longer necessary. A building permit was issued for
what was labeled as a storage shed, which was accessed by a walkway. Construction
began on the structure.
During construction, the applicant added a second floor. Because this was not part of
the approved plans, a stop-work order was issued. The applicant then informed Staff
they wanted to add the accessory dwelling unit back into the plans. This meant a
driveway would be required for access. Additionally, an LIP would be needed because
the structure would exceed 2,000 square feet.
The Engineering Department informed the applicant they would need to have a
driveway to access the structure. The applicant was also told that the existing driveway
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needs to be brought into compliance. The existing driveway is approximately 5 feet
from the side property line.
Planner Strader pointed to the site map. She said there appears to be enough property
to meet the setback; however, there is an existing water line. This prevents the
applicants from moving the driveway.
Planner Strader said due to the onsite conditions and the fact that both a residence and
an accessory dwelling unit are allowed in the RR zone, Staff recommends the
Commission conduct a public hearing and approve the amendment request.
The public hearing was opened.
Chris and Meredith Huegel said they live directly behind the home in question. They
said it was a lot to follow about how the original permit was filed and then
downgraded. They said it was after construction began that the applicants applied for
a new permit. They don’t understand how that can be allowed.
Mr. Huegel said he also would like to raise awareness about the HOA by-laws and
CCRs of the Park Ridge Development. The accessory building and the garage don’t
comply with these rules. He noted this building is about twice the size of the actual
residence. It will be the biggest structure in the entire neighborhood. It blocks their
view of the mountains. Mr. Huegel used the vicinity map to point out where his
residence is located. Their home is 12 feet directly behind the structure in question.
Marilee Riley lives on Park Ridge Drive behind the home, but up the hill by two lots.
The site plan doesn’t indicate the actual placement of the building. It extends to the
area indicated as concrete. It is the size of their full backyard width.
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Ms. Riley said the construction did not begin with what was permitted. She has an
issue that someone, who does not comply with their permit, can then ask for a new
permit. They call this a shed, but it is actually a very large garage. It is the biggest
structure in the neighborhood. There appears to be an apartment on the second floor
of the structure, along with a deck. The garage looks like a two or three car garage.
She said they are essentially building a second home on a lot that is allowed to have
one home on it. She added that her neighbor, with a garage behind their home, was
never permitted to have a driveway to their garage. This is setting a poor precedence.
This is not a shed. It is a second home.
Chad Lundstrom is the applicant. He said this application goes back about one year.
They had a permit for a structure with living quarters. They were told by a County
employee to call it a storage shed. The size of the structure has not changed from the
original permit they applied for.
Mr. Lundstrom said the concrete pad was approved by Summit County. Property lines
were measured by Summit County building officials. They have not violated any
height restrictions. He agreed that it is a large building.
Mr. Lundstrom said they have a small house. They have children. At some point, they
would like to have room for them to live. He estimated there are 12 accessory
buildings in the neighborhood, three of which have living quarters. These don’t
necessarily comply with the driveway requirements either.
Mr. Lundstrom said what they are trying to accomplish at this meeting is to obtain
approval on the plat amendment. The issue is the lack of five feet from the neighbor’s
property line. There are no accessory buildings in the neighborhood that comply.
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Mr. Lundstrom said the Engineering Department Director, Mike Kendall, said he
believes there needs to be a Code amendment for accessory building in older
neighborhoods. Mr. Lundstrom said they have various things, such as a boat, which
needs to be stored. He said this neighborhood has a voluntary HOA. The CCRs were
removed a few years ago. He said they have been shut down for several months. He
said that Planner Strader is aware of all that has happened. She agrees this is the best
way to resolve the various issues.
Chair Dickey said he didn’t realize that Mr. Lundstrom is the applicant. He will
continue with the public hearing and then come back to Mr. Lundstrom.
The public hearing was continued.
Chris Huegel said the CCRs have not been voted down. Chair Dickey told him they will
continue taking other comments, after which they will come back to the issue of the
CCRs and the HOA.
Andy Keylander said he is also a homeowner in Park Ridge Estates. He wanted to echo
what some of the others have said. The CCRs outline a 40-foot setback from the rear
property line. It is more significant than just a few feet. He understands the Planning
Commission doesn’t enforce CCRs. The Commission is being asked to approve a
driveway easement, but this is to a building that may or may not be in compliance.
Natalie Stauffer said part of her view corridor has been impacted by this building. She
has upheld all of the standards and requirements of the County and the HOA, even
when putting in a tiny Tuff Shed in her yard. She reported seeing both the structure
and the information on the permit for the structure. These don’t seem to match.
Ms. Stauffer said she doesn’t want to question anybody’s integrity. They have an
awesome community. They need to communicate with one another. The standards
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and laws for the community have been set. They need to hold each other accountable
for these laws until they are changed. If they need to be changed, that is a discussion
for down the road. She doesn’t want to see a huge garage being built. She ended by
saying the Commission should not set a bad precedence.
Carol Querry asked for clarification on what the structure will look like when
completed. She has heard that an addition to the north end of the building is planned.
She would like to know if they are planning on making it even bigger.
Barbara Navin is concerned about the shape of the roof line. What kind of roofing
materials will be applied? It is slanted towards her property and the property next to
her. She is concerned about snow hitting their fences. The snow will land in an area
that is supposed to be an easement on their streets. She is concerned that it won’t be.
Ms. Navin said since they began construction, they have had a lot of trouble with their
phone lines. She is concerned about the safety the project presents. It was her
understanding this was supposed to be a one-story building. It is not right to build a
building, but then add a second story. If this was one story, it wouldn’t be a problem.
As it is, the building is way too large for the neighborhood.
The public hearing was closed.
Chair Dickey asked Planner Strader to give a brief history of the project and how it
changed. He asked her to explain how the County works with the HOA as part of the
construction process.
Planner Strader said the applicants submitted an application for a Low Impact Permit
(LIP) to build a structure that exceeds 2,000 square feet. That is the LIP was required.
The application included an accessory dwelling unit. Because the Engineering
Department required them to put in a driveway, rather than just a pedestrian
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walkway, the side yard setback could not be met. At that time, they decided not to
build the accessory dwelling unit and decrease the size of the building.
The applicants then received a building permit for a ~1600 square foot storage shed.
A pedestrian walkway was approved because it was only a storage shed. When the
building was constructed, a second floor was added without approval. That is when
they got the stop-work order.
After the applicants spoke with County Officials, they decided to put the accessory
dwelling unit back into the structure. This made the structure exceed 2,000 square
feet which created the need for an LIP.
Planner Strader said because they can’t meet the side yard setback and the minimum
driveway width, this request is being made. If this easement is added to the
subdivision plat, it would supersede the setbacks. If the application is approved, a
building permit will be required and it will require approval by the building
department. All building code requirements must be met.
Planner Strader added that the County does not get involved with HOA regulations or
enforcing CC&Rs. Those things are not taken into consideration when processing an
application. The Development Code requirements are what the Commission takes
into consideration.
APPLICANT’S COMMENTS
Mr. Lundstrom said the size of the structure has not changed from the original permit.
If needed, he can name the County employee that instructed them to go this direction.
He was told to call it a storage shed, have a walking path, and other such items. He
has been working with an architect and designer, including what this should be called.
He said this has been a “mess” for the last year. He has a three-ring binder of
documents supporting his case.
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Mr. Lundstrom said the size of the structure has not changed. The thing that did
change was the addition of the second floor. He explained the reason a second floor
was added. His builder was not comfortable building the structure without the
second floor. He asked a County Engineer why the building was approved to be 30
feet high without a second story. The County Engineer agreed that a second story
would stabilize the building.
Mr. Lundstrom said the point of this meeting is about the plat amendment and the
driveway issue. The concrete has been approved by the County. He repeated the size
of the structure has not changed from the original application. The fire department
has approved the driveway three different times.
Gina Lundstrom said they are not trying to make enemies in the neighborhood. She
said there are 15 accessory units in their neighborhood with living spaces. Three of
which have very narrow driveways. They are trying to avoid parking trailers and
other things in their backyard. She said they have a small home. There isn’t space for
family to come and stay.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Kucera said he appreciates the challenges and frustration on all sides.
He asked Planner Strader if all requirements, other than the driveway, have been met.
Planner Strader said that is correct. The structure complies with the setbacks and
height requirements. She clarified that the footprint of the structure has not changed
from the original application; however, the overall square-footage will increase due to
the addition of the second floor.
Commissioner Kucera asked why a full driveway is required with an ADU. They are
trying to promote ADUs as an alternative style of living. A full driveway with setbacks
may be prohibitive. Planner Strader said the driveway is an Engineering Department
requirement. If an accessory dwelling unit contains garage doors, a driveway is
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required. Commissioner Kucera said this is a subject he would like to have the
Commission consider at a later time.
Commissioner Kucera asked that Planner Strader explain the need for an easement
amendment. Is the driveway contained entirely on the applicant’s property? He
asked Planner Strader to describe what would take place if the application is denied.
Planner Strader said it is entirely on the owner’s property. She hasn’t heard from the
property owner to the north. Should this application be denied, the applicant can
appeal the decision to the County Council. If the County Council upholds the
Commission’s decision the applicant would have to revisit the idea of a second floor.
She said the fire district has confirmed they are able to access the structure.
Commissioner Fine said he has no comments at this time.
Commissioner Harte asked if the neighbor to the north has given any input. It will
be the property receiving the greatest impact. Planner Strader said she isn’t aware of
who they are. She added that Staff was concerned about the applicant pushing snow
onto the neighbor’s property. The applicant’s have since identified a location for
snow storage on the plat amendment.
Mr. Lundstrom said they have been in communication with the neighbor to the north.
They are perfectly fine with the proposal. He said that Planner Strader can make a call
to confirm this is true. He said they have been neighbors for 20 years.
Commissioner Harte said that generally, he is not inclined to approve an amendment
that will impact a neighbor. It would be helpful to hear from the northern neighbor.
He would need to know that neighbor is okay with what is being proposed before he
would agree to move the application forward.
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Commissioner Harte asked if the applicants are currently in violation. Is the stopwork order still being enforced? Planner Strader said that is correct. They are unable
to do any work on the house until this situation is remedied.
Ms. Lundstrom said there have been a number of accessory dwelling units built. They
are the first ones that have to get a plat amendment. She added that neighbor to the
north just arrived at their home. The neighbor is willing to talk with the Commission
and tell what their feelings are about the proposed project.
Teresa Hall said neither the driveway nor the height of the garage have any impact on
their property. The applicants have been driving on this area for the past 20 years.
Commissioner Harte said because the neighbors have no problem with the setback,
he has would be in favor of granting an approval.
Commissioner Harte said if this is approved, who the concerned neighbors should
talk to about their worries. Planner Strader said a Low Impact Permit is issued by the
Community Development Department. The building permit comes from the Building
Department. The easiest thing for the neighbors to do would be to reach out to her.
Commissioner Simons said the Commission is not looking at the building itself. She
appreciates the questions asked by Commissioner Kucera about the conformance of
the ADU. She shares his concerns about driveways attached to ADUs. There seems to
be roadblocks in certain zones to have an ADU.
She would like to honor the neighbor behind the property who also has an adjacent
lot. The height will have an impact to this property; however, the building complies
with height restrictions. Because of this, she feels inclined to approve.
Commissioner Simons asked if there will an area of the driveway that will not be
made of concrete. Will there be a rock permeable surface so the water district will
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have access? Mr. Lundstrom said there will be concrete up to the corner of the house.
Beyond that point, there will be gravel.
Commissioner Simons said the action of adding a second story when the permit
didn’t allow it is a red flag. They are doing the right thing now by bringing this before
the Commission. Ms. Lundstrom said they brought in a second builder because there
was so much confusion from the beginning of the project.
Commissioner Cooke said it is clear this application is for a plat amendment for the
driveway, not necessarily the structure, but he is having a hard time getting past the
inaccuracies in the drawings. He asked what the side setback is in the Rural
Residential zone. Planner Strader answered the side yard setback for a driveway is 10
feet; the driveway is required to be 12 feet wide. She explained the hatched area on
the site plan is the area of the driveway that doesn’t meet the setback.
Commissioner Stevens said it is important to consider that there are other
properties with driveways that are closer to the lot line and does not meet the
required setbacks. Commissioner Fine asked if the owners of Lot 61 might be
willing to adjust their property line so that the Lundstrom’s driveway could comply
with the Code.
Planner Strader answered if Lot 61 were to adjust their property line that would
move the lot line closer to their home. That act may render their home in violation of
the required setbacks. Commissioner Fine said he is trying to work out a solution
that will make everybody happy. He is willing to delay a Commission decision until
this question can be answered. A discussion took place about his suggestion.
Commissioner Cooke said even though he respects Commissioner Fine’s desire to
create a scenario where everybody wins, what the Commission is discussing is if there
is good cause. He said the applicants can’t place the driveway where it needs to be
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because of a water line. That is the issue at hand. The Commission needs to decide if
that situation constitutes good cause.
Mr. Lundstrom said both the existing and the proposed driveway will meet the 12’
width. He stated that Engineer Mike Kendall said the Engineering Department would
like to see a Code amendment for some of the older neighborhoods.
Commissioner Stevens said having the neighbors adjust lot lines may create
additional problems. She doesn’t think that asking a neighbor to adjust their lot-line
will create a good scenario. She agrees with Commissioner Cooke the Commission
needs to look at the good cause.
Chair Dickey asked if the Commission has the authority to grant this request. Can
they change a plat by altering the setback? His understanding of Section 10-2-4(E) is
that other than the outlined exceptions, driveways can never violate the 10’ setback.
He read the Code language about setbacks for the Rural Residential zone. Planner
Strader said her understanding of the language is that setbacks on a recorded plat can
be altered.
Attorney Brackin said the Commission needs to focus on the application before them.
She said the members of an HOA are at liberty to enforce its rules, but that would be a
private action would be between the HOA and the applicant. It is not for Summit
County to enforce.
There was a discussion between Attorney Brackin and Chair Dickey about the
meaning of Section 10-2-4(E). She said there are a few Oxford commas that are
missing in the language. She read the section with the commas in place. If there is a
recorded plat, the language allows the setbacks to be changed. There are many
instances in Summit County where that that has occurred. Usually, good cause must
be shown. An amended plat is recorded to show the specific changes on the plat. An
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alternative route is to get a variance. A plat amendment would still be required.
Chair Dickey said he would like to discuss the language further at another time.
Attorney Brackin said the commas are critical. The courts expect the Code language
to use commas correctly. The precedence of how this has been understood helps to
define the meaning. She said this section applies to driveways.
Commissioner Cooke asked which standard the Commission should be trying to
meet. Is it the Engineering ordinance or the Development Code? Planner Strader said
the Staff Report requires a 10 foot setback, which is an Engineering Department
requirement.
MOTION
Commissioner Simons made a motion to approve the plat amendment as outlined in
the Staff Report and below. Commissioner Cooke seconded the motion. All voted in
approval.
FINDINGS OF FACT
1. Lot PRE-60 is located at 6244 North View Drive.
2. Lot PRE-60 contains 0.63 acres.
3. Lot PRE-60 is zoned Rural Residential.
4. Lot PRE-60 is owned by Chad and Gina Lundstrom.
5. Lot PRE-60 contains an existing single-family residence.
6. In April 2019, Chad and Gina Lundstrom submitted a Low Impact Permit to
construct an accessory structure exceeding 2,000 square feet.
7. The accessory structure included an accessory dwelling unit.
8. Access to the structure was proposed by way of a “pedestrian walk” that
extended off the existing driveway.
9. The Engineering Department stated they could not approve the Permit as they
required the access to be a driveway rather than a “pedestrian walk”; this was
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because the structure contained an accessory dwelling unit and was designed
with garage doors.
10. A driveway is required to be setback ten feet (10’) from the side property line
and be a minimum of twelve feet (12”) wide.
11. The area between the existing residence and the side property line (where the
driveway would wrap around the house) is approximately fifteen feet (15’).
12. The applicant decided to reduce the size of the building to less than 2,000
square feet and forego building the accessory dwelling unit.
13. A Low Impact Permit was no longer necessary and the file was closed.
14. In July 2019, a building permit was issued for the subject property for what the
applicant described as a single-story storage shed containing 1,620 square feet
with a “pedestrian walk” providing access to the structure.
15. During construction, the applicant added a second floor to the accessory
structure that was not approved as part of the building plans.
16. A Stop Work Order was issued.
17. The applicant informed Staff that they wanted to add the accessory dwelling
unit back into the structure, thus making the building larger than 2,000 square
feet, again resulting in the need for a Low Impact Permit
18. Chad and Gina Lundstrom submitted a Low Impact Permit for an accessory
structure exceeding 2,000 square feet. The structure also included an accessory
dwelling unit.
19. The applicants were informed by the Engineering Department that a driveway
was necessary to access the structure.
20. Engineering requested that the existing driveway that provided access to the
existing residence be brought into compliance with the ten-foot (10’) side-yard
setback.
21. The existing driveway is approximately five feet (5’) from the side property line.
22. There is an existing water line that prevents the existing driveway from being
moved.
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23. Section 10-2-4(E) of the Snyderville Basin Development Code (Code) which refers
to building setbacks states:
“Setbacks: Unless otherwise indicated below, on a recorded plat
or and approved site plan, the minimum setbacks shall be…”
24. The applicant is applying for a plat amendment to identify the driveway on Lot
PRE-60 because the location of the existing driveway and proposed driveway to
the accessory structure does not meet the required setback. J
25. An accessory structure is allowed use in the zone district.
CONCLUSIONS OF LAW
1. Neither the public nor any person will be materially injured by the proposed
amendment and there is good cause for the amendment.
•

MOTION CARRIED (6-1) Commissioner Fine voted nay.

3. Public hearing and possible action regarding a plat amendment to remove and/or
record various utility and shared access easements and to consolidate previous
plat amendments as an amended and restated Mountain Top Subdivision plat,
Mountain Top HOA, Applicant- Kirsten Whetstone, ACIP, County Planner
Planner Whetstone said that joining her on this item are the applicants, Jason Miller,
George Pantazelos. Both are from the Mountain Top HOA. Marshall King and Michael
Demkowicz are from Alliance Engineering. This item is a request to amend the
Mountain Top Subdivision, including all 12 lots and the private Mountain Top Drive.
Planner Whetstone said this request is basically an accounting exercise. Over the years
there have been several plat amendments. The original plat was recorded in 1979.
There have been a lot of plat changes including utility easements, easement vacations
and driveway easement changes. The last plat amendment was recorded in 2017. This
request is to remove previously vacated utility easements, to show all of the existing
recorded easements, and to consolidate the amended plat with the 2017 plat
amendment.
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A slide of the plat map was shared. Planner Whetstone pointed out some of the
discrepancies on the plat. She said there are no proposed changes in any of the lotlines, no change to the 60‘wide private road, or to the public utility easements.
Staff has reviewed this and found that it complies with the requirements of Section 103-18 of the Code, which is about plat amendments. The request is to create an amended
and restated subdivision plat. There is no material injury to the public or any person.
There are findings of good cause due to clarifying the plat. The density is not increased.
There is no increase of the number of lots or units. Staff is recommending the Planning
Commission hold a public hearing and consider finding in favor of the applicant as
outlined in the Staff Report.
Planner Whetstone said an issue was raised since the notice went out. The owner of
record of lot #8 has requested to vacate an easement that was dedicated to Summit
County. That easement has to do with the Mountain Top Road. The road is now located
within the originally platted 60’ easement. The roadway easement is shown on this
current plat amendment. It is not shown on the original plat because it was dedicated
later, after the original plat was recorded. Because of the issued raised to request
vacation of the roadway easement on Lot 8, Staff has a recommended a new finding and
a condition should the Commission decide to entertain approval of this action.
She suggested the following as the additional finding of facts
“The owner of record of Lot #8 has requested a vacation of an easement
granted to Summit County. The granted easement was recorded in 1980.
This easement is not on the recorded Mountain Top subdivision plat but it
shown on this amended and restated Mountain Top Subdivision plat.”
The additional condition of approval:
“If the easement of Lot #8 (entry #168498) is vacated by Summit County
prior to final recordation of this amended and restated Mountain Top
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Subdivision plat, then this easement can be removed from the amended
plat prior to final signatures and recordation. Any information related to
the vacation of that easement would need to be included on the final
subdivision plat.”
Planner Whetstone said the reason for adding this condition is because if this plat is
recorded with the easement as now shown on Lot #8, another plat amendment would
be needed to remove it in the future, should it be vacated.
Planner Whetstone explained that at one time, Mountain Top Road was located within
the easement located on Lot #8. When the new water line went in, the road was moved
to the recorded 60’ easement, which is on top of the water line. The easement on Lot #8
is no longer necessary; however, the full review of the petition has yet to happen. The
request to remove this easement may come back to the Planning Commission.
Mr. Pantazelos said he is the president of the Mountain Top HOA. He thinks that
Planner Whetstone did a good job of explaining the situation. The easements have been
vacated, but have not yet been recorded.
The public hearing was opened. No comments were made and the public hearing was closed.
The Commission had no additional questions or comments.
MOTION
Commissioner Cooke made a motion to approve the application as outlined in the Staff
Report with the addition of condition #4 and below. Commissioner Simons
seconded the motion.
FINDINGS OF FACT
1. Mountain Top Subdivision, consisting of twelve single family lots on 20.62 acres,
was approved by the Summit County Board of Commissioners. (BCC) ON May 21,
1978 and recorded on September 28, 1979 as Entry No. 159772.

556

Snyderville Basin Planning Commission
June 9, 2020
Page 18 of 42
2. The subdivision plat was subsequently amended, as a First and then a Second
Amended Mountain Top Subdivision , adjusting lot lines private roadway and
driveway easements, and utility easements for Lots 10 and 11. The Second
Amended plat was approved on September 22, 2017, and recorded on Sept. 25,
2017 as1078183.
3. The Second Amended plat supersedes the First Amended plat for Lots 10 and 11.
4. There is not an active Specially Planned Area plan, or a Development Agreement
for this property.
5. On May 15, 2020, the Mountain Top Owners Association, on behalf of all twelve
lot owners, applied for an Amended and Restated Mountain Top Subdivision plat
amendment, inclusive of all twelve lots.
6. The lots are located at 143-370 Mountain Top Drive within the Hillside
Stewardship (HS) zoning distinct, with identifying tax id number of MT-1, MT-2,
MT-3, MT-4, MT-5, MT-6, MT-7, MT-8, MT-9, MT-10- 2AM, MT-11-2AM, and MT-12.
7. Ten lots are development with single family homes. Lots 3 and 4 are currently
vacant.
8. Property owners are represented by the president of Mountain Top Owners
Association, per an approved consent resolution, signed by all twelve property
owners and executed on March 10, 2020.
9. Mountain Top Drive, within the subdivision, is a private road located within a
60’ wide private road and utility easement.
10. Access to this subdivision is via Mountain Top Lane, a public street, within
incorporated Park City.
11. Number private and public utility, access and driveway easements have been
recorded on these lots, as noted in the title report submitted with the plat
amendment application. These easements are documented on this Amended
and Restated plat unless they have been property vacated, as noted on the plat.
12. Several easements have been properly vacated over time and those easements
are no longer shown on this plat. Vacated easements are noted on the plat.
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13. A shared driveway easement on Lot 6 for the benefit of Lot 7 is shown
conforming to the easement described and recorded as Entry No 274738 on July
30, 1987. This driveway easement is shown as 12’ wide to allow expansion, if
required in the future, to comply with driveway width requirements.
14. Summit County service providers reviewed this application and comments
received have been incorporated into this plat amendment.
15. The lots are served by Snyderville Basin Water Reclamation District for
wastewater and were annexed by the Park City Water District for water service
(Recorded survey S-9538.)
16. Snyderville Basin Water Reclamation District commended that they have
coordinated with the Owners Association to ensure that necessary easements
for sewer are in place.
17. Park City Fire District indicated no concerns with this plat amendment.
18. No changes are proposed to any platted lot lines or the private road.
19. No increase in density, in terms of number of lots or units, results from this plat
amendment.
20. This Amended and Restated Mountain Top Subdivision plat amendment
supersedes Mountain Top Subdivision (Entry No. 159772) as well as Mountain
Top second Amendment to Lots 10 and 11. (Entry No. 1078183.)
21. The owner of record of Lot #8 has requested a vacation of an easement
granted to Summit County. The granted easement was recorded in 1980.
This easement is not on the recorded Mountain Top subdivision plat but it
shown on this amended and restated Mountain Top Subdivision plat.
CONCLUSIONS OF LAW
1. The plat amendment application complies with Section 10-3-18 of the
Snyderville Basin Development Code and in particular, with Standards 1 and 2
of Section 10-3-18(I), in that:
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a. There is good cause for the plat amendment to accurately reflect
recorded and vacated easements, to record a shared driveway easement
for Lots 6 and 7, and to consolidate previous plat amendments;
b. There are no changes to existing lot lines or the private road
c. There is no increase in density in terms of lots or number of units.
2. The application is consistent with the Mountain Top Subdivision, as previously
amended.
CONDITIONS OF APPROVAL
1. The final plat shall be recorded within one year of approval or this approval
shall expire.
2. Power of attorney agreements shall be recorded prior to recordation of the final
plat to use power of attorney to sign the final mylar.
3. All plat notes and restriction on the Mountain Top Subdivision plat, as amended
with the recorded plat amendments for Lots 10 and 11, shall remain in effect
with this amended plat.
4. If the easement on Lot #8 (entry #168498) is vacated by Summit County
prior to final recordation of this amended and restated Mountain Top
Subdivision plat, then this easement can be removed from the amended
plat prior to final signatures and recordation. Any information related to
the vacation of that easement would need to be included on the final
subdivision plat.
•

MOTION CARRIED (7-0) All voted in approval.

4. Public hearing and possible action regarding a proposed amendment to the
Development Activity Envelope located at 663 West Deer Hill Road, Parcel
PRESRV-2-37M Rich Pittam, Applicant- Ray Milliner, Senior Planner
Planner Milliner said the application is to modify a building pad on a parcel located in
the Preserve. It is a square-foot for square-foot exchange. A slide was shared of the site
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plan. It indicated the desired adjustment. Staff’s review finds that it meets the
minimum standard required for approval; therefore, it is recommended that following a
public hearing the Commission vote in favor of the proposed amendment as outlined in
the Staff Report. The applicant, Rich Pittam, said he had nothing to add at this time.
The public hearing was opened. No comments were made and the public hearing was closed.
The Commission had no questions.

MOTION
Commissioner Simons made a motion to approve the amendment to Lot 37 of the
Preserve Phase II as outlined in the Staff Report and below. Commissioner Fine
seconded the motion. All voted in approval.
FINDINGS OF FACT
1. Scott Bolz & Jennifer Lemaster are the listed fee title owners of Parcel PRESRV-237.
2. Parcel PRESRV-2-37 is 11.51 acres in size.
3. Parcel PRESRV-2-37 is located at 663 W Deer Hill Road.
4. Parcel PRESRV-2-37is located in the Hillside Stewardship Zoning District.
5. The Preserve Phase 2 Subdivision plat was originally platted in 2004.
6. The applicant is requesting the amendment to modify the approved building
envelope for construction of a single family home.
7. No increase in the size of the development activity envelope is proposed, only a
modification of its configuration.
8. The proposed development area is not within any critical lands, including
wetlands, slopes, or ridgelines.
9. There is no evidence that the proposed plat amendment will materially harem
the public or any individual person.
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10. Staffs review of the proposal; including review from applicable service providers
did not raise any issues or concerns that would warrant special conditions of
approval, or a denial of the application.
11. There will be no increase in density as a result of this plat amendment.
CONCLUSIONS OF LAW
1. The proposed Plat Amendment as conditioned complies with all requirements of
the Development Code.
•

MOTION CARRIED (7-0)

5. Continued discussion and possible action regarding a Conditional Use Permit for
a Bed and Breakfast Inn at 3770 N. HWY 224 Rural Residential (RR) Zone, Parcel
PP-102-A-3, Hoffvest LLC, Applicant- Ray Milliner, Senior Planner
Blaine Thomas said he is filling in for Attorney Brackin while she had to step away.
Brook Hontz and Robert McConnell are representing the applicant. Planner Milliner
said this application is for the ongoing discussion of the Colby School bed and breakfast.
At the May 26, 2020 meeting, a public hearing was conducted. At its completion, the
public hearing was closed. The Commission requested to have more details about
owner-occupation along with possible conditions.
Planner Milliner shared a screen about the definition of owner occupied. He said in
previous meetings, the Commission a similar case (Silver Moose) was referenced. It
was heard in 2013. That case was being used as a guide. Since the last meeting, he
found definitions in Title 1-3-2 of the Summit County General Code for “owner” and
“occupant.” He said these definitions were used to create conditions of approval. The
applicant will be required to show they meet the definitions prior to business licensing.
Planner Milliner said Staff is requesting a discussion between the Commission and the
applicants about the conditions of approval that would be appropriate if the
Commission decides to approve the application.
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APPLICANT’S PRESENTATION
Ms. Hontz said because of the additional information the Staff Report was able to
provide from the existing Code definitions, they have created conditions of approval
they would like to review with the Commission. They have added language which
strengthen and clarify the conditions found in the Staff Report. They hope they can get
through the conditions fairly quickly and receive an approval at this meeting. She
suggested that each of the Commissioners pull up the conditions of approval as these
are being discussed. She said that Mr. McConnell, attorney for the applicant, will go
through their suggested modifications to the conditions.
Mr. McConnell said the changes they propose are:
•

Conditions 1 & 2: no additional proposals

•

Conditions 3 & 9 are duplicative. One should be deleted.

•

Conditions 4: they propose the language would read as such:
o To reduce the likelihood of impact from noise, the project shall comply with
the hours of operation and noise restrictions set forth by the County Code.

•

Conditions 5 & 6 are deleted

Mr. McConnell said the Summit County noise ordinance has restrictions with respect to
hours of operation, including the collection of garbage. The condition of restraining
outdoor activities by 9:00 p.m. creates an issue for the applicant. What constitutes an
outdoor activity? Is it the arrival of a guest after 9:00 p.m., or four or five people sitting
outside having a conversation until 10 p.m.? They believe the appropriate condition is
to require them to abide by the conditions of the Code.
Mr. McConnell noted there is a requirement for landscaping to comply with the
attached landscape plan, but there isn’t an attached landscape plan. They propose to
maintain the existing landscaping subject to typical maintenance including the planting
of shrubs and trees when needed as replacements. Mr. McConnell said this ends the
proposed changes that the applicants requests.
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COMMISSION COMMENTS AND QUESTIONS
Chair Dickey said he would like to revisit the question of owner-occupancy that was
discussed at the previous meeting before they move to the conditions of approval.
Commissioner Harte said it is obvious that a bed and breakfast is an allowed use in
this zone. He doesn’t believe the threshold question of owner-occupant has been met.
Once the Commission finds that it is owner operated, they can begin talking about
mitigations. He thinks that a bed and breakfast at the Colby School would be a great fit.
Commissioner Harte said there is the condition of approval to allow Staff to make the
determination that the owner-occupancy threshold has been met. He isn’t inclined to
allow that as that is the role and responsibility of the Commission.
Commissioner Harte said if the Commission, as a whole, decides to move forward that
would be the time to talk about mitigations and what conditions would be fair. At the
last meeting, a point was made that the mitigations should not be different than what is
imposed on the neighbors. When someone asks for a Conditional Use Permit, they are
subject to the mitigations imposed by the Planning Commission. He gave examples of
the conditions he would look for. One would be no amplified noise or music. Other
examples were given. He hasn’t seen any new information about the threshold issue.
Commissioner Fine said he agrees with Commissioner Harte and what he has said.
He too is concerned about the owner-occupancy issue.
Commissioner Kucera asked Planner Milliner to repeat where the definitions of owner
and occupant are found in the Code. Planner Milliner said there are existing definitions
found in Title 1 of the County Code. The Snyderville Basin Development Code is Title
11. The Title 1 Code states it applies to the entire document.
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Commissioner Kucera asked Attorney Blaine Thomas if it is his interpretation that
these definitions are applicable to this case. Attorney Thomas said that Title 1 of the
County Code applies to both planning jurisdictions. Commissioner Kucera said to him,
it seems that the threshold has been met. He is in support of stronger conditions of
approval with respect to noise, amplification, and events.
Chair Dickey asked Attorney Thomas about a caveat found in Title 1. It gives the
definition and then states, “…unless the context makes such meaning repugnant thereto.”
He asked Attorney Thomas to explain what that means. Attorney Thomas said it means
that it wouldn’t fit with the context of what is being stated. He thinks the word
“repugnant” implies a large difference. It would not be a simple mistake.
Commissioner Cooke said he has stated from the first meeting that a bed and
breakfast would be a desirable use of this property. If approved, the building and the
property will be rehabilitated and renovated. That would create a win-win situation.
However, he agrees with Commissioner Harte that this is has not meet the definition
of owner occupant. He believes they are playing word games with the Code.
Commissioner Harte said that several members of this Commission worked with Staff
on Code amendments. The idea of allowing a bed and breakfast in the Rural Residential
zone was discussed at great length. He described the discussion that took place.
Ultimately, it was decided to leave the use in the Code.
Commissioner Cooke said the term “owner-occupant” was not defined because it
seemed to be a term that didn’t need a definition. They are now looking at the
definition of the individual words. The meaning of “owner”, “occupant” and “operator”
means something different when looked at individually than when they are grouped
together. He said the Code review committee wanted to have it be an owner who is
renting out rooms. If it that threshold isn’t met, it is a small hotel. Playing games with
the words has not brought them any closer to an understanding.
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Commissioner Cooke said the County Council ruling on the precedence case with the
Silver Moose Bed and Breakfast seems clear that an owner-occupant could not be just a
manager. He has an open mind and hopes the other Commissioners can sway his
opinion because he thinks this would be a good use under the right conditions. It is up
to the applicant to demonstrate they have met the requirements. That hasn’t been done
to this point.
Commissioner Cooke said he is troubled by an earlier statement. It was said that
currently the applicant has no plans to hold events; therefore, it would be unreasonable
for the Commission to establish mitigating conditions for events. However, they want
to reserve the right to hold events in the future. It is true, the Commission has no right
to propose mitigations if events are not planned. If the Commission votes to approve
the CUP, he will propose that events are not allowed until such time that the applicant
wants to talk about the events. If events are proposed at some time in the future, the
Commission can revisit and amend the CUP if necessary.
Commissioner Stevens said she also has concerns about what this definition means.
The discussion seems to be in the same place. They have had discussions about the
“plain language” meaning of “owner occupied.” If there is a “plain language” definition
of owner occupied, why are there disagreements about what that means? If the
Commission can’t give direct guidance to the applicant, how can they ever comply? On
the other hand, the onus is on the applicant to supply the information the Commission
needs. With these two situations, how will they ever get past this point? The
Commission seems to be at a standstill.
Chair Dickey said however the term of owner occupied is defined, it relates back to
having an owner occupant in the bed and breakfast. There are two aspects of this. The
first is a person with an interest in the property. The second is someone who has
control over the business. He doesn’t see either of those factors at play.
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Chair Dickey said the definitions in Title 1 are a good find by Planner Milliner, but the
context of using the words individually makes a difference. There is no evidence that
the owner occupant requirement has been met.
Commissioner Stevens said at this and past meetings, they have talked a lot about how
this feels and the intention behind the term of owner-occupant. Whether the
Commission approves or denies, they have to have something concrete. They cannot
deny or approve this application based on what the Commission is feeling.
Chair Dickey said he doesn’t think that is about what the Commissioner feels. It is
about a person who has an interest in and control of the business. Those are very
concrete factors. It is incumbent upon the applicant to show they have cleared that bar.
This information has not been provided. That is the reason he thinks the application
has not met the threshold question.
Commissioner Stevens asked what would be enough percentage or control to show
that this requirement has been met. The applicant could come back multiple times
without the Commission ever being satisfied.
Commissioner Simons said that the owner occupied threshold is the first thing they
need to talk about. The Commission also has the question of what “plain language”
means? The Commission wants to have the owner occupant be someone who can
conduct the business in a neighborly way.
Commissioner Simons said she likes Chair Dickey’s definition of someone who has
control in the business and an interest in the property. She thinks that meets the
definition of owner occupant. She also agrees this is a good use for the site.
Commissioner Simons referred to Condition of Approval #1 found in the May 26, 2020
Staff Report. If that is combined with the definition of owner, she believes the
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Commission might feel comfortable in trusting the County Staff to determine this
condition had been met. She said this would read as:
“Prior to the issue of a business license by the Summit County Clerk’s Office, the
applicant must demonstrate that the occupant of the bed and breakfast inn has
a deeded ownership in the property which cannot be simply a lease-hold
interest. The applicant may not operate the bed and breakfast inn until this
interest has been satisfied.”
Commissioner Simons said that would put the onus on the applicant to bring forth an
owner occupant. It would also remove the “loophole” of lessee.
Commissioner Simons said as for other mitigations, she agrees with Commissioners
Harte and Cooke. They should give consideration to the after hour activities. This is
because this bed and breakfast would be situated in a residential neighborhood. She is
open to discussion about what form that would take.
Commissioner Fine asked if the Commission is holding this applicant to a higher
standard than other applicants. Are they asking too much of the applicant? Should they
rely more upon Staff to mitigate these circumstances?
Commissioner Harte responded to Commissioner Fine’s question. He said it cannot
be said that the Commission is holding this applicant to a higher standard because they
haven’t had this type of application before. If this was a CUP similar to others they had
done and the Commission acted differently then in most of those cases, then that
argument could be made.
Commissioner Harte added if a caretaker is on the property, it doesn’t necessarily
mean that person would do a bad job. He said the Commission doesn’t seem to have
reached an agreement of what owner-occupant is. The ambiguity is being created
because the applicant hasn’t given the Commission the information they have asked for.
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Commissioner Harte summarized by saying that in answer to Commissioner Fine’s
question; this is the first time the Commission has had to deal with this. They have
nothing else to compare it to. They are not being given the information they need
regarding the question of ownership. Chair Dickey asked that Attorney Brackin
respond to Commissioner Fine’s question.
Attorney Brackin said it is the job of the Commission to apply the Code to decide if this
application meets the Code. This is an administrative application. A Staff Report was
provided to help the Commission reach a decision. It is up to them to determine if the
application meets the Code. If it does meet all of the requirements of the Code, then
State law says the applicant is entitled to an approval. With a CUP application,
conditions are applied that mitigate the negative impacts.
Attorney Brackin said that one requirement of a bed and breakfast is that it must be
owner occupied. The owner is this case is an LLC, which is allowed to occupy the
building. She said that is not the issue. The issue is how the LLC occupies the building.
Staff is recommending that Staff is left to make that determination at a later date;
however, it is in the Commission’s prerogative to require that information prior to
approval. How the LLC occupies the building as an owner occupant is the question
before the Commission and additionally, when that question should be answered.
Attorney Brackin said in the Silver Moose case, a lessee was not sufficient for the
County Council at that time. They wanted the occupant to have an ownership interest.
Commissioner Simons restated her proposal to combine the previous condition of
approval with the definition of owner. This could be a path forward for the applicant.
Chair Dickey turned the time over to Mr. McConnell to respond to the ideas that have
been expressed. Mr. McConnell asked if the Commission received his latest letter. That
letter went through the newly supplied definitions. The letter provides evidence that
they have satisfied the requirements of the Summit County Code. Hoffvest LLC is the
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owner of the property. It will occupy the property as its principal place of business.
There will be an onsite manager/caretaker that will reside on the premises as their
principal residency. The Commission answered Mr. McConnell by saying they had not
received this letter until the after the meeting had commenced.
Mr. McConnell said it is the job of the Planning Commission to make a determination
about applications. They must use the standard of correctness, not the standard of
reasonableness. He said in the Summit County Code, “owner” and “occupant” has been
defined; however, they don’t like the results when applying those definitions. Because
of that, the Commission has decided to go back to the intent of the Code. He said that
since the Silver Moose application, the County has known there is a problem with the
definitions within the Code. They could have established what is meant by owner
occupied residence. The fact is that was not done.
Mr. McConnell said that in interpreting the meaning of ordinances, they are to be guided
by the standard rules of statutory construction. He read the following:
“Because zoning ordinances are in derogation of a property owner’s common
law rights on restricted use of his or hers property, provisions therein
restricting property uses should be strictly construed and provisions permitting
property uses should be liberally construed in favor of the property owner.”
Mr. McConnell said he believes the Commission is creating a definition ad-hoc because
they failed to do it on a timely basis when they established the ordinance. He believes
his letter shows that they have met every articulated standard. They don’t like the
outcome so they are creating a new definition for this application.
Mr. McConnell said the Planning Commission can only impose conditions to mitigate
any negative impacts according to the standards found in the Summit County Code.
They seem to be saying that noise from this applicant is different than the noise from an
adjoining neighbor and so they want to impose a condition. The Staff Report goes
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through all of the standards that are set forth in the Summit County Code. With each of
the standards, it has been indicated that the applicant complies. Any mitigation that is
imposed must be related to the standards found in the Code.
Mr. McConnell said this building is technically not within a subdivision, but is adjacent
to it. It is on the busiest highway that goes through Summit County. If this business is
not more noisy than is anticipated by the noise ordinance, than it is not a reasonably
anticipate detrimental effect. If the people are allowed to come to their homes or to
visit businesses across the street after 9:00 p.m., they can’t impose a condition on them.
Mr. McConnell said they will have a fulltime manager occupying the house. It will be
their fulltime residence. That satisfies the Code. If the Planning Commission wants to
impose a condition, they are willing to give that person an undivided interest in the
property of 1%-10%. The percentage will be based upon their experience. Another
alternative is to also give a membership interest.
Mr. McConnell said he will challenge either one of those conditions because they are
contrary to what the Code allows. He would rather move forward with an approval
tonight and challenge the conditions at a later time.
Mr. McConnell said he thinks he has correctly stated what the law is. He referred to a
case of “Brown vs. the Sandy City Board of Adjustment.” He described the case and its
outcome. The court said the standard that needs to be applied is the standard of
correctness. He added that as applicants, they can live with Condition #1, but if the
other conditions are imposed, they will appeal because it is inconsistent with the
language of the Summit County Code.
Commissioner Simons said she believes the Commission would like to move forward.
It is very helpful that the applicant have identified 1% to 10% will be given as a part
owner. This gives the Commission something to think about. For her, giving a
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percentage of ownership helps to bridge the gap of the owner occupancy component.
Mr. McConnell said they are not walking away from the residency requirement. They
believe the manager’s occupancy will satisfy this requirement. They don’t want to have
a revolving staff.
Commissioner Simons said she doesn’t think there is a debate that the LLC is the
owner of the property. She believes it is the Commission’s duty to interpret the Code
while approving an administrative CUP. In this circumstance, there is a question of
intent within the wording of the Code.
Commissioner Simons said the definitions of “owner” and “occupant” was not in
previous Staff Reports. As a group, the Commission needed that for their deliberation.
She thinks the former Condition #1 helps to bridge the gap between caretaker and
owner-occupant. The Commission needs to ensure that some form of ownership is
granted to the individual that will be the caretaker or manager.
Attorney Brackin said she appreciates Mr. McConnell’s arguments, but she wants to
clarify that the requirement of owner occupancy is not a condition of approval. It is a
threshold question. It is a criterion found in the Code that this will be an owneroccupied residence. These are not two separated words.
Attorney Brackin said in the letter referenced by Mr. McConnell, it was stated this will
be the primary locus of the LLC. She noted if that is the case, it would change the use to
a commercial business. The current question to be answered is how an LLC becomes a
resident. Having a caretaker/manager/employee does not meet that requirement.
There is precedence for that. She told this to Mr. McConnell’s clients at an earlier
meeting. This gives the Commission a basis for denial because it doesn’t meet the
requirements of the Code. This is not a condition of approval, but it is a fundamental
threshold question that needs to be answered. Mr. McConnell said he agrees this is a
threshold question; however, he doesn’t believe that an owner occupied residence is a
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defined term in the Summit County Code. He said there is a definition for “owner” and
for “occupant.”
A discussion ensued about when this threshold question has to be met. Attorney
Brackin said that at the last meeting, Ms. Hontz stated they cannot pull a building
permit to do renovations without having the CUP approval. She asked Director Putt if a
single-family residence can pull a modeling permit prior to a required CUP being issued.
Does the CUP have to be established first?
Director Putt answered that he doesn’t want to make that determination on the spot.
He said this is a structure that was originally constructed to be a small hotel. It was
then converted to a school and now there is an application for a bed and breakfast. This
is not the typical house. Mr. McConnell said it would be nice to know that they have the
CUP before they go through the expense of a remodel.
Ms. Hontz said there are two components mentioned in this conversation. One is the
investment. To make a sensible investment in the property, the applicants need to
know that the CUP has been granted. Secondarily, the building itself has some
characteristics that will lend itself very well to the use of a bed and breakfast. She
explained there are entities, such as the Fire District, that will not accept the building
without the CUP in place. Attorney Brackin advised the Planning Commission that they
know what their job is and what they need to do.
Chair Dickey asked the applicant if they are comfortable with the conditions proposed
in the letter. Mr. McConnell said they believe they have satisfied the requirements of
the Code. If the Commission is going to state that a deeded ownership is a requirement
based on a previous decision by the County Council, they have proposed to have either
condition A or B.
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Mr. McConnell said they have no issue with establishing a single family residence for the
person who would operate the business. He asked if that person needs to be an owner
of the property, or can they simply be an owner in the LLC. He thinks it would make
more sense for it to be in the operating entity, which is the LLC. Potentially, that
person’s compensation would be tied to the performance of the LLC.
Chair Dickey asked if the ownership will have a condition tied to it. If the contract is
defaulted, will the ownership revert back to the LLC? Mr. McConnell explained that if
this person isn’t performing up to standards, they want to have the ability to terminate
them. They would require the interest in the LLC or in the property to be returned.
Chair Dickey said that is where he has a problem. If the ownership can be revoked,
that does not meet the standards of “owner occupied.” That person would be an
employee of a small hotel. Mr. McConnell responded they would be an employee of an
entity operating a bed and breakfast, which is a conditional use allowed in the Summit
County Code. There are definitions of ownership, occupancy, and for residency. He
believes the Commission is choosing to put them together in their own way. Whatever
the Commission decides will be appealed if there are grounds to do so.
Chair Dickey said he thinks the definitions are context sensitive. He looks at owneroccupant as a compound of two words with its own definitions. He said this word
doesn’t have a specific definition in the Code. Mr. McConnell said the Commission will
have to articulate the reasons why they made a certain finding.
Attorney Brackin said because the Commission was not able to look at his letter before
the meeting, and in light of the litigation mentioned by Mr. McConnell, it may be
incumbent to allow the Commission and the legal department to look at his letter before
making a finding. She finds he has made some legitimate arguments. She would like to
review the letter and then advise the Commission. Mr. McConnell said before anything
went to litigation they would begin with an appeal to the County Council.
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Ms. Hontz asked the Commission to take a five minute recess, so the applicants can
discuss the case with Mr. McConnell. They may come back with something very
specific. A brief recess was declared.
After the recess, Mr. McConnell said because of their discussion, he requests that they
are included on the next regularly scheduled meeting. Director Putt said if a decision is
not made at this meeting, he recommends this item to be added to the June 23rd agenda.
Mr. McConnell said he thinks this will move quickly at the next meeting. Chair Dickey
said the Commission respects his arguments. The Commission needs some time to
thoroughly read and contemplate his letter. He appreciates their willingness to wait
until the next meeting.
Commissioner Stevens made a motion to continue this discussion and possible
decision to the June 23, 2020 meeting. The motion was seconded by Commissioner
Fine. All voted in favor.
•

MOTION CARRIED (7-0)
Commissioner Kucera said because the threshold question has not been met, could
they start with articulating if there are grounds that wouldn’t warrant an approval. It
would also be helpful to see the argument in writing that it doesn’t meet the threshold.
Chair Dickey asked Attorney Brackin to describe how the Commission needs to handle
a denial. Are findings of fact and conclusions of law listed by Staff for a denial?
Attorney Brackin answered if they find it does meet the standards of the Code, but they
want to deny it because they don’t like the proposal, they will need to specify a
countervailing public interest. If the Commission finds that it does not meet the
standards of the Code, there would be different findings and conclusions. She said Staff
can create some alternative findings and conditions.
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Commissioner Simons asked if the Commission might see a legal response from
Attorney Brackin before the next meeting. Attorney Brackin said they will do a legal
analysis. She doesn’t know what form that would take. It might be a confidential and
GRAMA protected document. She suggested the Commission may want to schedule an
executive session to discuss the case before the next meeting.
6. Public hearing and possible action regarding amendments to Section 10-2-8
Service Commercial Zone creating exceptions to the maximum height limit for
mechanical equipment and Section 10-2-10 Use Table creating a “Art Spaces with
Limited Public Performances” use- Ray Milliner, Senior Planner
Planner Milliner said the Commission reviewed this item a while ago in a Work Session.
This is an application for amendments to be made to the Service Commercial (SC) zone.
There are three components of the amendment:
1. To create an exception to the height allowance in the SC zone for mechanical
equipment.
The exception the applicant is proposing is an 8’ exception above the 32’. There
would be a 2-to-1 ratio setback from the edge of the building. If the mechanical
equipment is 8’ tall it would need to be 16’ back from the edge of the building.
2. An amendment to the use table to create an art space with limited public
performance. This would be a low impact permit in the service commercial zone.
This would give an opportunity for a violin teacher (as an example) to have
performances by their students.
3. An amendment to create a definition of “Artist’, “Art Space” and “Limited
Performance” definition. This would ensure that what the Commission has
approved in the Code is what would be permitted on the site.
Planner Milliner shared his screen with pictorial examples of screening for the height
exceptions. Additionally, he had information about how this is handled in other
districts. He found that height exceptions for mechanical equipment are very common.
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Commissioner Harte asked if the buildings in the examples are in compliance with the
height requirements. Planner Milliner said because of the quarantine, he doesn’t have
access to those records at this time. He added that a lot of times mechanical equipment
is built to be placed on the roof in order to avoid the unsightly view of mechanical
equipment on the ground.
Planner Milliner said that every Code he researched from different municipalities had
this exception. He listed the cities that he looked at. He said Park City allows 5’ above
the height limit if it is screened. He thinks this is appropriate in a commercial zone.
Jason Haddock said he is from the Gordon Law Group representing the applicant. He is
happy to answer any questions the Commission may have.
COMMISSION COMMENTS AND QUESTIONS
Chair Dickey noted there were good and bad examples of screening shown in the
pictures. He asked Planner Milliner if the proposed Code changes will identify the
different types of screening. Planner Milliner said the language only requires the
mechanical equipment to be screened. This gives the applicant flexibility to choose.
Mr. Haddock said the examples of bad screening were mostly where there wasn’t
screening on the rooftop. The “good” examples were where there was screening. Chair
Dickey said there were also examples of insufficient screening. The screening was
short and the building permit process didn’t catch it.
Chair Dickey asked Planner Milliner if this exception always require a Conditional Use
Permit. Planner Milliner said the Park City Business Center takes up a big chunk of the
SC zone. Each building is a Low Impact Permit per the Development Agreement. If this
is allowed as a permitted use, it would be looked at during the building permit stage.
Therefore, they want to be sure that the language in the Code is solid. He said there are
times that painting the equipment is a better choice. This should be reviewed on a caseby-case basis.
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The public hearing was opened. No comments were made and the public hearing was closed.
COMMISSION COMMENTS AND QUESTIONS
Commissioner Simons said that she think Staff’s suggestion to match the language of
the Canyon’s SPA makes a lot of sense. The height of the equipment should be
considered. She appreciates the 2-to-1 setback. She asked if 8’ is enough additional
height. Should they go to 10 feet to be safe?
Commissioner Harte said in the past, whenever a height exception has been brought
up, the Planning Commission has always held to the 32’ height. The applicant had to
find a way to put the mechanical equipment within the 32’ limit. The Canyons is unique
because it is a Specially Planned Area. Its language should not be used as an example.
Commissioner Harte asked if anyone knows why the 32’ height limit was established.
Director Putt said this number was arrived at to allow commercial floors, plus a
minimal parapet. He encouraged the Commission to not be overly concerned with that
number. Today a consideration is if design flexibility is needed.
Director Putt said sometimes there will be a lot of external mechanical equipment.
They want to create a better pedestrian space around the areas where people are. If
people are not allowed to be put screened equipment on the buildings, they will be in
the area where people are. They have seen mechanical equipment placed in the middle
of walkways. Staff does not believe this language will create unreasonably tall buildings
that would be a detriment to the public.
Commissioner Fine said that a consideration should be what is coming to the Silver
Creek area. Does 8’ make sense? Should it be more or less? He wants to be sure that it
looks good. Commissioner Cooke had no questions.
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Commissioner Kucera asked if there is any way to add language that will minimize the
visual impact without taking away from the design flexibility. Planner Milliner read the
proposed language. Could wording be added to say “screened to minimize the visual
impact”? Planner Milliner said there is language in the architectural guidelines that
addresses those concerns, but it wouldn’t hurt to add the additional language.
Commissioner Stevens thanked Planner Milliner for the photos. It was helpful to see
the examples. She appreciates the limit on the gatherings. It is well defined in the Code,
so there should be no questions later on. She is supportive of decreasing the utilities in
public spaces and placing them on roof tops.
Chair Dickey asked if there are any questions from the Commission about the art space
use. Commissioner Stevens said she thinks it is appropriate and could add additional
vibrancy to the zone. She is in favor. None of the Commissioners had concerns.
A discussion ensued about if additional wording on the screening would be helpful.
Planner Milliner said he can work on language that meets the desired intent before
taking it to the County Council. Commissioner Fine asked if the 32’ height is
sacrosanct. What projects are coming down the pike? Planner Milliner said the County
isn’t opposed to increasing the height if the result is a better design.
Mr. Haddock said they are not asking to increase the height limit on this application.
They would be in favor if that should happen. Whatever the height limit is, they would
like to have an exception for mechanical equipment on top of the building.
Chair Dickey asked Commissioner Kucera if he is comfortable with allowing Staff to
draft language about the screening before taking it to the County Council.
Commissioner Kucera said that would be fine.
MOTION

578

Snyderville Basin Planning Commission
June 9, 2020
Page 40 of 42
Commissioner Kucera made a motion to approve the application as outlined in the
Staff Report and below with additional language outlined by Staff about
minimizing the visual impact of the screening. Commissioner Fine seconded the
motion. All voted in approval.
FINDINGS OF FACT
1. In the Snyderville Basin Development Code, exceptions to the standard height
limit for all zones are in section 10-4-22.
2. There are no exceptions to the height for mechanical equipment in Section 10-4-22
3. Therefore, in any construction project mechanical equipment must either meet
the height limit or be placed within the building or somewhere on the lot
4. The applicant is requesting that the Commission create an exception for
mechanical equipment in the SC zone.
5. The intent of the SC zone is to “provide appropriate locations within the
Snyderville Basin for service commercial and light industrial uses.”
6. Granting a height exception between 5 and 10 feet is common practice in many
cities and counties, including Park City, Ketchum, Vail, Salt Lake City, and
Sedona.
7. The applicant is also proposing an “Art Space with Limited Public
Performances” use in the SC zone.
8. The purpose of this use would be to allow an artist to conduct limited
performances on site.
9. The Planning Commission conducted a public hearing on June 9, 2020.
CONCLUSIONS OF LAW
1. The amendment is consistent with the goals, objectives, and policies of the
General Plan.
2. The amendment will not permit the use of land that is not consistent with the
uses of properties nearby.
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3. The amendment will not permit suitability of the properties affected by the
proposed amendment for the uses to which they have been restricted.
4. The amendment will not permit the removal of the then existing restrictions
which will unduly affect nearby property.
5. The amendment will not grant special favors or circumstances solely for the one
property owner of development.
6. The amendment will promote the public health, safety and welfare better than
the existing regulations for which the amendment is intended to change.
•

MOTION CARRIED (7-0)
Mr. Haddock asked if this motion includes passing the amendment to the Use Table.
He was told that is correct.

7. Approval Of Minutes
February 25, 2020:
Commissioner Stevens made a motion to approve the minutes as written.
Commissioner Cooke seconded the motion. All voted in approval.
•

MOTION CARRIED (7-0)

DRC UPDATES
Commissioner Cooke said there has been talk about adding another Planning Commission
to the DRC. Director Putt said he doesn’t see any DRC needs in the near future, other than
Silver Creek.

COMMISSION ITEMS
Chair Dickey said there are zoom issues still being worked out. He thanked the Commission
for their patience. Commissioner Harte advised the Commission that when they are Chair,
they can govern the meeting in whatever they want to. It is at their discretion.
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DIRECTOR ITEMS
The upcoming agenda items were reviewed. Because of the number of items on the
agenda, starting the meeting at an earlier time was considered. It was decided to hold
an executive session at 2:30 p.m., with the regular meeting beginning at 3:30.

ADJOURN
At 8:37p.m., the meeting was adjourned.

_____________________________
Approval Signature
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BEFORE THE SUMMIT COUNTY COUNCIL

In the matter of
The CUP application for
3770 North Highway 224
(“Colby School”)

RESPONSE of the
SNYDERVILLE BASIN PLANNING
COMMISSION to the APPEAL of an
ADMINISTRATIVE DECISION

INTRODUCTION
Hoffvest, LLC (“Appellant”) applied for a Conditional Use Permit (“CUP”) to use the pre-existing
structure on 3770 North Highway 224 (i.e. the “Colby School”) as a “Bed and Breakfast Inn.”
Before a CUP for a “Bed and Breakfast Inn” may be granted, the applicant must show that the
proposed use meets the definition of “Bed and Breakfast Inn.” Appellant’s application has been
discussed in several meetings before the Snyderville Basin Planning Commission (the
“Commission”). In those meetings, the “owner occupied residency” language from the definition
of “Bed and Breakfast Inn” has been discussed. Staff and legal counsel advised the Commission
of the County Council’s previous ruling in the Silver Moose matter, where the County Council
defined “owner occupied residency.” Appellant was put on notice that the issue of “owner
occupied residence” would need to be addressed and it was incumbent upon Appellant to show
how it met or intended to meet that threshold question. The Commission found, in a 6-1 vote, that
Appellant failed to meet the threshold of establishing that its application for a CUP for a “Bed and
Breakfast Inn” met the definition for a “Bed and Breakfast Inn.” The Applicants now appeal.
APPLICABLE LAW
Standard of Review
In this appeal, the Summit County Council is acting in a quasi-judicial manner 1 with the guidance
of the Summit County Administrative Appeals Procedure. 2
It is the Appellant’s obligation to allege and prove that the land use authority (in this case the
Snyderville Basin Planning Commission (the “Commission”)) erred in its land use decision. 3

Utah Code Ann. §17-27a-701 and §17-27a-707(5).
Adopted March 2018.
3
Utah Code Ann. §17-27a-703 and §17-27a-705.
1
2
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The Council’s responsibility is to serve as the final decision maker regarding the interpretation
and/or application of land use regulations. 4 In making that determination, the scope of review for
the Council is bi-furcated between factual matters (findings of fact) and the interpretation and
application of the regulations (conclusions of law). 5
For factual matters, the review is a de novo review without deference to the land use authority’s
determination of the facts.
The scope of review for the legal conclusions of the decision itself, however, is one of correctness.
To determine if the decision was correct, the Council must make a two-pronged determination.
The first is whether the land use authority erred in interpreting the plain meaning of the
regulatory language, and the second is whether the land use authority erred in applying the plain
meaning of the regulatory language. 6 The Utah Code mandates that the Council interpret and
apply the regulatory language to favor the land use application unless the regulation plainly
restricts the application. 7
Thus, the Council is instructed by the Utah Code to answer two questions: (1) given the facts, was
the regulation interpreted correctly, and if so (2) given the facts, was the regulation applied
correctly.
Statutory Construction
Under Utah law, statutes (including local land use regulations) should be interpreted to give effect
to the intent of the legislative body making the regulation. To do so, you look first to the plain
language of the regulation(s) and only if there is ambiguity or conflict in the plain language should
legislative histories and policy considerations be considered in order to give effect to the intent of
the legislative body.
Under commonly accepted norms of statutory interpretation, courts attempt to give effect to the
legislative intent of statutes as evidenced by the statute’s plain language. 8 This is because courts
have determined that “[t]he best evidence of the [legislative] intent is the statute’s plain
language.” 9 In doing so, courts “presume that the legislature used each word advisedly and give
effect to each term according to its ordinary and accepted meaning.” 10 Courts “presume that the
expression of one [term] should be interpreted as the exclusion of another.” 11 Further, courts
“interpret statutes to give meaning to all parts, and avoid rendering portions of the statute

Utah Code Ann §17-27a-701
Utah Code Ann §17-27a-707
6
Id.
7
Id.
8
Summit Water Distribution Company v. Summit County, 2005 UT 73, ¶ 17, 123 P.3d 437; Jensen v. Intermountain
Health Care, Inc., 679 P.2d 903, 906 (Utah 1984).
9
Marion Energy, Inc. v. KFJ Ranch Partnership, 2011, UT 50, ¶ 14, 267 P.3d 863.
10
C.T. ex. Rel. Taylor v. Johnson, 977 P.2d 479, 481 (Utah 1999).
11
Marion Energy, Inc., 2011 UT 50, ¶ 14.
4
5
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superfluous.” 12 “To do so, [courts] read the plain language of the statute as a whole, and interpret
its provisions in harmony with other statutes in the same chapter and related chapters.” 13
In Nelson v. Salt Lake City, 905 P.2d 872, 875 (Utah 1995) (also quoted in Olsen v. Eagle
Mountain City 2011 UT 10, ¶22) the Utah Supreme Court stated: “Only when we find ambiguity
in the statute's plain language need we seek guidance from the legislative history and relevant
policy considerations.” 14
ISSUES
1.
Whether there was substantial evidence to show that the application met the provisions of
the Snyderville Basin Development Code as required for approval.
2.
Whether the Commission erred by denying the CUP based on their finding that the
application did not meet the “owner-occupied residence” requirement.
BACKGROUND AND PROCEDURAL HISTORY
The Commission generally agrees with Appellant’s procedural posture for its application for a
CUP and appeal as set forth in Appellant’s Memorandum of Law (“Appeal”). 15 However, the
Commission, when adopting the minutes, made a motion to amend the Findings of Fact and
Conclusions of Law to state the following: 16
Findings of Fact
1.
The definition of a Bed and Breakfast Inn in the Snyderville Basin Development Code
requires the home being used is an owner-occupied residence.
2.
An owner-occupied residency 17 is a condition precedent in a CUP. 18 It is a requirement
that must be met before approval of a CUP can be given.
3.
The applicant has not met the threshold about how an LLC, as an entity, will occupy the
building as a residence.
4.
The ownership interest, as proposed by the applicant, is not sufficient to meet the criteria of
an owner-occupied resident.
State v. Watkins, 2013 UT 28, ¶ 23, 309 P.3d 209.
State v. Barrett, 2005 UT 88, pp. 29, 127 P.3d 682 (Utah 2005).
14
(Quoting World Peace, 879 P.2d at 259); see also Schurtz v. BMW of N. Am., Inc., 814 P.2d 1108, 1112 (Utah
1991), (“We first look to the statute's plain language. Only if we find some ambiguity need we look further.”).
15
See R: 337–338.
16
R: 329–330.
17
In response to Brook Hontz’s request for clarity on the definition of “owner occupied residence,” and before the roll
call vote adopted Commissioner Harte’s proposed findings of fact and conclusion of law, Commissioner Harte
explained that “the onus is on the applicant to prove that the Bed and Breakfast will be owner-occupied. The
Planning Commission does not define what that proof needs to be. His understanding of what their attorney, Robert
McConnell, stated at a recent meeting is that the ownership interest of the employee will be removed if the employee
is terminated for just cause. He believes that constitutes an employee relationship. It is not owner-occupied.” R: 327.
18
In the context of an application for a CUP for a “Bed and Breakfast Inn.”
12

13
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Conclusions of Law
1.
Because the threshold question has not been met, the application does not meet the
requirements of the Snyderville Basin Development Code and therefore, must be denied.
ARGUMENT
THE COMMISSION CORRECTLY HELD THAT THE SUMMIT COUNTY CODE REQUIRES A BED
AND BREAKFAST INN TO BE AN “OWNER OCCUPIED RESIDENCE.”

1.

The Commission agrees with Appellant that the Snyderville Basin Development Code’s (“Code”)
definition of “Bed and Breakfast Inn” is relevant to both the CUP Application and the Council’s
determination of this Appeal. 19 A “Bed and Breakfast Inn” is defined in the Code (Summit County
Code §10-11-1) as “[a]n owner occupied residence in which up to eight (8) rooms are rented for
overnight lodging to travelers, and where one or more meals is provided to the guests only, the
price of which may be included in the room rate.” The specific language that has been extensively
debated is the “owner occupied residence” language found in § 10-11-1. 20
The Commission determined that in order to qualify for a CUP as a “Bed and Breakfast Inn,” the
Applicant must establish that the proposed use qualifies as a “Bed and Breakfast Inn” as defined
under the Code. This has been referred to as a “threshold requirement.” 21 Appellant argues that
“the Commission erred by imposing a ‘threshold’ or ‘condition precedent’ that is not required by
the Code.” 22
2.

THE COMMISSION CORRECTLY INTERPRETED “OWNER OCCUPIED RESIDENCE” AS
REQUIRING THAT AN “OWNER OCCUPANT” RESIDE IN THE BUILDING.
As stated above, the Code defines a Bed and Breakfast Inn in part as an “owner occupied
residence.” The term “owner occupied residence” is not further defined in the Code. The Summit
County Council as both the legislative body that adopted the Code and the appellate body who
interprets the Code has previously determined that when evaluating a CUP for a Bed and Breakfast
Inn:
As a precursor to any discussion, however, we must decide whether SMR qualifies
to even apply for a conditional use permit for a "Bed & Breakfast Inn" because the
Code's definition limits such operations to "owner occupied residences." Code §
10-11-1. The term is undefined in the Code. Hence, it is incumbent upon the
Council to interpret the language of our own Code. See Carrier v. Salt Lake
County, 104 P.3d 1208, 1215-16. In the Matter of Silver Moose Ranch Conditional
R: 339.
See R: 317–330; R: 333–343.
21
See R: 317–330.
22
See R: 340–341.
19
20
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Use Permit Appeal, Findings of Fact and Conclusions of Law, page 9 ¶5 (April 17,
2013) (a copy of the decision is attached as Exhibit A).
The term “owner occupant” is well known to mean “a resident of a property who holds the title to
that property.” 23 The plainest and simplest interpretation of the “owner occupied residence”
requirement is that, in order to qualify as a “Bed and Breakfast Inn,” an “owner-occupant” must
reside in the building; or, as Commissioner Cook explained, the base requirement is that the owner
is a resident and “owner occupied” modifies the term resident. 24 That is the same reasoning
provided by the Summit County Council in the Silver Moose matter where they stated:
We center our attention on what it means to be an "owner" within the context of a
"Bed & Breakfast Inn." Our Code, as it pertains to business licensing of "Nightly
Rentals," provides some guidance, and although not in the land use title of the
Code, it does speak to the type of use contemplated here, as a "Bed & Breakfast
Inn" is a "Nightly Rental" which requires a business license. There "owner" is
defined as one who holds "legal or equitable" title to the subject property. This
interpretation is in keeping with a central characteristic of a "Bed & Breakfast
Inn;" namely, that of residential owners managing a business which is necessarily
located in a residential area. 25
In the Silver Moose matter, the fee title owner did not reside as an occupant in the home seeking a
CUP. He lived on the East Coast and had a Management Agreement with another couple who did
not have any ownership in the fee title of the home. That couple (the Moorings) operated as
“Silver Moose Ranch” or SMR. The Council in evaluating that relationship stated:
Fee Simple Absolute is the estate in land that is presumed in any conveyance of
real property within the State of Utah. UCA §57-1-3; Thomas & Backman, Utah
Real Property Law, §2.02(a)(2) (Matthew Bender & Company, Inc.,
Charlottesville, VA 2008). By virtue of the 1988 Deed, Mr. Kelley holds a fee
simple interest and hence has "legal title" to the Property. In fact, the
Management Agreement expressly provides that he "maintains one hundred
percent ownership of [the] [P]roperty." Consequently, neither the Moorings, nor
SMR has "legal title" to the Property. Generally speaking, "equitable title"
denotes either (a) the title that a purchaser receives prior to closing on real estate,
Hall v. Fitzgerald, 671 P.2d 224,227 (Utah 1983), or (b) the title used in trusts
where the( title is split between the trustee who holds legal title and the

Investopedia, “Owner-Occupant,” https://www.investopedia.com/terms/o/owner-occupant.asp.
R: 318.
25
Silver Moose at 10.
23

24
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beneficiaries who hold equitable title. In Re Malualani B. Hoopiiaina Trusts, 118
P.3d 861, 865 (Utah 2005). 26
This is the interpretation and direction that the Commission has followed. 27 The applicant
proposed that the title owner of the real property, Hoffvest LLC, not occupy the home as a
residence. Rather the Appellants proposed that an employee/employer relationship would be
created where the employee would reside in the home and perhaps have a limited ownership
interest in the LLC which would be revoked if the employment agreement were severed. 28
As in the instant case, the argument in the Silver Moose matter was that the Management
Agreement created a leasehold interest in the land and therefore an ‘equitable ownership interest”
sufficient to meet the “owner occupied residence” requirement. The Council rejected that
argument stating:
While a leasehold was viewed as a conveyance at common law, Utah has sided
with a majority of jurisdictions in moving away from viewing leaseholds as
estates and in favor of considering them to be contracts, governed by principles of
contract law, not property law. Richard Barton Enterprises v. Tsern, 928 P.2d
368, 372-78 (Utah 1996); Thomas, Utah Real Property Law at §5.0l(a), footnote
2[.] 29
The Commission was advised by staff in the staff reports and by legal counsel of the County of the
Council’s previous ruling in the Silver Moose matter. 30 The prior precedence was instructive to
the Planning Commission in their findings: “(2) An owner-occupied residency is a condition
precedent in a CUP. It is a requirement that must be met before approval of a CUP can be given”;
and “(4) The ownership interest, as proposed by the applicant, is not sufficient to meet the criteria
of an owner-occupied resident.”
Appellant suggests that the Commission should have ignored the plain language, common
definition, and prior precedence in favor of defining each term (e.g. “owner,” occupied,” and
“resident”) individually even where none of these terms are defined in §10-11-1. This would
allow Appellant to argue that the owner Hoffvest could occupy through their agent or employee,
the residence. An “agent” of the owner is, by definition, not an owner.
Appellant, whose burden of proof it is to show that its proposed use meets the definition of “Bed
and Breakfast Inn” (i.e. an “owner occupied residence”) seems to argue either: (1) that allowing a
Silver Moose at 10, ¶ 6.
See R: 317–330.
28
R: 292.
29
Silver Moose at 11.
30
See e.g. R: 38, 294.
26
27
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staff member that is authorized by the owner to reside in the building – whether or not the staff
member owns title to the real property or title to the company that owns the real property –
satisfies the “owner occupied” requirement such that an otherwise unauthorized “Hotel, Motel, or
Inn” becomes permissible as a “Bed and Breakfast Inn”; 31 or, (2) that a staff member is an “owner”
even where that staff member does not have a true ownership interest in the real property or in the
limited liability company that owns the real property.
Appellant’s argument and proposal was not substantial evidence of compliance with the Code.
Appellant has not shown how a staff member residing in the building satisfies the “owner
occupied” requirement where staff member does not own title to the property or title to the
company that owns the property. As a result, the Commission was correct to reject the proposal
and find that it did not meet the Code requirements.
3.

THE COMMISSION’S RECORD IS SUFFICIENT.

Appellant argues that the Commission did not create a sufficient record because it did not make
factual findings regarding the basis for concluding that Appellant’s proposed use of the Property
does not meet the definition of “Bed and Breakfast Inn.” 32 The minutes of the Commission for
each of the discussions regarding this application clearly show that Appellant had been put on
notice that the issue of “owner occupied residence” would need to be addressed and that it was
incumbent upon the Applicant (Appellant) to show how they met or intended to meet that
threshold question. 33 If the record is deficient it is because the Applicant failed to respond to that
request for information and that question until they provided the plan to have an employee occupy
the residence. That presentation alone was sufficient, given the Silver Moose precedent, to deny
the application. The Applicant’s premise is that the Commission must have substantial evidence of
a negative. However, it is the Applicant that was required to demonstrate how they met that
definitional requirement. The Commission’s finding that the Applicant failed to meet the criteria
is precisely because there was no evidence showing that the owner would occupy the residence.
Appellant’s argument that the Commissioners did not come to a consensus regarding what a
property owner would need to show in order to meet the definition of Bed and Breakfast reverses
the standards for a review of a Conditional Use Permit. The Code requires that the owner occupy
the home as a residence. That is the finding of fact which needs to be made by the Commission if
approving the CUP. They simply could not make that finding because there was no evidence that
the owner was going to occupy the home as a residence. It is not incumbent upon the Commission
A “Hotel, Motel, or Inn” with fewer than 16 rooms is not allowed in a Rural Residential zone. Summit County
Code § 10-2-10. A “Bed and Breakfast Inn” is allowed in a Rural Residential zone. Id. Several Planning
Commissioners, including Chair Dickey indicated during deliberation that if the residence was not occupied by the
owner as required, the use becomes that of a small hotel, not a Bed and Breakfast. See e.g. R; 139, 318.
32
R: 338–339.
33
See e.g. R: 309.
31
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to tell an applicant what quantum of proof or ownership is required. That goes well beyond the
Code requirements and the Commission correctly did not engage in a decision that would do so.
Rather, the Commission found in a 6-1 vote that the Summit County Development Code requires a
Bed and Breakfast Inn to be an “owner occupied residence.” 34 Commissioner Harte, who made
the motion for denial, said the onus is on the applicant to prove that the Bed and Breakfast will be
owner occupied. 35 His understanding of what Appellant’s attorney, Robert McConnell, stated at a
recent meeting is that the ownership interest of the employee will be removed if the employee is
terminated for just cause. 36 Commissioner Harte believed that constitutes an employee
relationship, not an owner-occupied relationship. 37
4.

THE COMMISSION DID NOT DISREGARD ANY DEFINITIONS FOUND IN COUNTY CODE.

Appellant argues that the Commission disregarded County Code’s definitions of the terms
“owner,” “person,” and “occupant” in applying the definition of “Bed and Breakfast Inn.” 38
Appellant proposes that “owner” is defined under §10-11-1 of the Code as “a person who holds
legal and/or equitable title . . .” Section 10-11-1 uses the term “owner” multiple times but does not
define that term. Elsewhere in the Summit County Code (“SCC”) specifically in the business
licensing provisions, the term is defined as proposed by Appellant. 39 Although it is not defined
under the Development Code, the Commission does not dispute that other sections of the Summit
County Code define that term. The staff report indicated so. 40 Nor does the Commission dispute
that Appellant “owns” the property in question. Rather, the Commission disputes Appellant’s
proposition that any employee – regardless of whether that employee shows proof that he or she
holds title to the property or to the company that owns the property – is an “owner” such that his or
her occupation of the building will satisfy the “owner occupied residence” requirement.
Appellant includes the definition of “person” and alleges that the definition of “person” is disputed
or incorrectly applied by the Commission. The Commission understands and agrees that an LLC
is a “person” under the law and that an LLC can own real property, including residences. That is
not the issue. The issue is whether or not Appellant has shown how an LLC may occupy a home
as a residence. If the LLC is a for profit entity, as is the appellant, the occupation of a singlefamily home would convert that use to a commercial rather than residential use. Further while
they may be “persons” under the law for ownership purposes, corporations or LLC’s do not reside
or dwell in single family homes as a living space. By attempting to separate out individual terms
R: 238.
R: 327–328.
36
Id.
37
Id.
38
R: 339.
39
See SCC § 3-1D-1; Silver Moose.
40
See e.g. R: 36–45.
34
35
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of “owner occupied residence” the Applicant is looking for an absurd result that defies the
common understanding of the language.
Courts “interpret statutes to give meaning to all parts, and avoid rendering portions of the statute
superfluous.” 41 “To do so, [courts] read the plain language of the statute as a whole, and interpret
its provisions in harmony with other statutes in the same chapter and related chapters.” 42 The
Council in Silver Moose has also done this. The term “owner occupied residence” cannot be read
with each word in isolation. To do so creates an absurd result. Rather, based on the common
meanings and prior precedence of the County Council, the Commission determined that an
employee with no ownership interest in the real property does not meet the owner occupied
resident requirement.
Appellant creates a straw-man argument by suggesting that the Commission found that “only a
‘natural person’ is permitted to be an ‘owner’ for purposes of a ‘Bed and Breakfast Inn.’” 43 The
Commission found no such thing. Rather, the Commission found that the proposed
employee/employer relationship did not qualify for the residence to be used as a “Bed and
Breakfast Inn.” 44
6.

THE COMMISSION’S MOTION FOR DENIAL IS A CONSTITUTIONAL REGULATION.

Appellant argues that the Rural Residential zone allows a variety of uses that are not single-family;
thus, the Commission “cannot justify its unduly restrictive interpretation of the County Code as an
attempt to preserve the single family residential nature of this zone.”
The Commission recognized that a Bed and Breakfast Inn is an allowed conditional use within the
Rural Residential zone. They further recognize that a condition use is an allowed use on which
conditions may be imposed to mitigate the impacts of the use. However, before analyzing the
impacts or nature of the use, the Commission also recognized that before engaging in that analysis,
the Commission must be able to find that the proposed Bed and Breakfast would qualify as such,
or particularly as an owner occupied residence. A requirement that is expressly required by the
definition of Bed and Breakfast and articulated in the Development Code.
As discussed throughout, the Commission has not placed undue emphasis on Appellant’s status as
a limited liability company. Rather, the Commission recognized that Appellant failed to meet the
threshold of establishing that its application for a CUP for a “Bed and Breakfast Inn” met the
definition for a “Bed and Breakfast Inn.”

State v. Watkins, 2013 UT 28, ¶23, 309 P.3d 209.
State v. Barrett, 2005 UT 88, ¶29, 127 P.3d 682 (Utah 2005).
43
R: 340.
44
See R: 317–330.
41
42
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CONCLUSION
The facts in this case are essentially undisputed. As such the County Council as the appellate body
may find that the findings of fact adopted by the Commission are appropriate. It is the conclusions
of law that the Appellant disputes. The standard of review when reviewing those conclusions is
one of correctness. In other words, did the Commission correctly apply the law (definition of Bed
and Breakfast) to the facts of this case, or was their denial arbitrary, capricious or illegal. In
determining whether or not the Commission erred in its interpretation and application of the
Code’s “owner occupied residence” requirement, the Commission applied the simplest and
plainest interpretation of the plain language (i.e. that an owner-occupant must reside or dwell in the
building as a residence), applied the guidance given to them in the Silver Moose decision, and
correctly determined that the application and proposal of the Appellate did not meet that threshold
requirement. The substantial evidence in the record supports the Commission’s decision in both
interpreting and applying the County Code. Appellants failed to establish that a staff member with
no ownership in either the property or the company that owns the property can be considered an
“owner” of the property such that his or her residence in the building constitutes an “owner
occupied residence.”
Respectfully submitted this 5th day of August, 2020.

MARGARET H. OLSON
SUMMIT COUNTY ATTORNEY’S OFFICE

_______________________
JAMI R. BRACKIN
Deputy County Attorney
_______________________
BLAINE S. THOMAS,
Deputy County Attorney
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a. Hoffvest, LLC, by its authorized agent Robert McConnell, Esq.:
rmcconnell@parrbrown.com
2. Applicant
a. Hoffvest, LLC: (served upon Robert McConnell, legal counsel for applicant)
rmcconnell@parrbrown.com
3. County Council
a.
b.
c.
d.
e.

Kim Carson: kcarson@summitcounty.org
Roger Armstrong: rarmstrong@summitcounty.org
Chris Robinson: cfrobinson@summitcounty.org
Doug Clyde: dclyde@summitcounty.org
Glenn Wright: gwright@summitcounty.org

4. County Attorney’s Office
a. Jami Brackin: jbrackin@summitcounty.org
b. Christa Hortin: chortin@summitcounty.org
c. Margaret Olson: Molson@summitcounty.org
5. Community Development Department
a. Pat Putt: pputt@summitcounty.org
b. Ray Milliner: rmilliner@summitcounty.org

_____________________________
Jami R. Brackin,
Deputy County Attorney
_____________________________
Blaine S. Thomas,
Deputy County Attorney
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Hoffvest, LLC-- Appeal of Land Use Determination
August 14, 2020
Appellant’s Reply
I.

Overview

The County Council must reverse the Snyderville Basin Planning Commission
(“Commission”) because the reasoning set forth in the Commission’s Amended Motion for Denial1
was illegal, arbitrary, and capricious.2 The Commission’s decision was illegal because the County
Council has already held in its Silver Moose Ranch decision that an LLC, legally in title to the real
estate and operating a Bed and Breakfast Inn, qualifies as an “owner occupied residence.”3 The
Commission’s decision was arbitrary and capricious when it claimed that Appellant made no
showing that the LLC was an owner occupier because of the undisputed evidence that Appellant
holds fee title to the property.4
II.

Appellant’s Legal Arguments

1.
The County Council has already held that an LLC, legally in title to property,
operating a Bed and Breakfast Inn qualifies as an “owner occupied residence.”
As acknowledged by counsel for the Commission, the County Council has already
interpreted the County Code to define “owner occupied residence” in the matter of the Silver
Moose Ranch (“SMR”) conditional use permit (“CUP”) appeal.5 In that matter, SMR, a limited
liability company, operated a nightly rental business that the County later required go through a
conditional use permit process to operate as a Bed and Breakfast Inn. SMR did not own the
property. Instead, an individual, William R. Kelley, Jr., held fee title. The Moorings, who leased
the property, operated SMR and the nightly rental business through a Management Agreement
with Mr. Kelley. The Management Agreement included language indicating that Mr. Kelley
retained one hundred percent ownership of the property. Before the Commission, the CUP was
denied due to access and water issues. On appeal, the County Council held:
[W]e conclude that the Management Agreement did not grant a leasehold interest
to SMR at all, but was merely a license to operate the Property as a ‘Bed and
Breakfast Inn.’ . . . Mr. Kelley expressly reserved to himself, not the SMR business,
‘one hundred percent ownership’ of the Property. SMR does not currently meet the
definition of ‘owner occupied’ for purposes of the Code. For SMR to qualify, Mr.
Kelley needs to convey to SMR title to the Property, together with the rights to the
access right-of-way granted by the 1988 Deed and Water Right No. 35-8439, in the

1

R:329-330; see also Commission Response at 3.
See generally UT Code § 17-27a-801(3)(c).
3
A decision is illegal if the decision is based on an incorrect interpretation of a land use regulation. UT Code § 1727a-801(3)(c).
4
A decision of a land use authority is arbitrary and capricious if it is not supported by substantial evidence in the
record. See id.
5
Commission Response at 1.
2
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form of fee simple, fee simple determinable, tenancy in common, or other legal or
equitable title.6
(emphasis added). The County Council granted the CUP, provided that SMR comply with the
following relevant conditions: “SMR must have a deeded ownership interest in the Property,
including in the access right-of-way granted pursuant to the 1988 Deed and in Water Right 358439, which cannot be simply a leasehold interest. . . . Caretaker quarters shall be limited to the
owners and staff of the “Bed & Breakfast Inn”.”7 No other conditions or requirements were
imposed related to ownership or occupancy of the property.
Thus, the Commission’s Amended Motion for Denial requiring that Appellant must show
something beyond Appellant’s deeded ownership interest in the property illegally contravenes the
County Council’s prior interpretation of this section of the County Code. Consequently, the
decision of the Commission must be reversed.
2.
The Commission’s decision that Appellant does not qualify as an owner-occupier
was without substantial evidence because there is undisputed evidence in the record that Appellant
holds fee title to the property.
As discussed above, like SMR, all that Appellant must do to show that its Bed & Breakfast
Inn will be an “owner occupied residence” is to have a deeded ownership interest in the property,
and the caretaker quarters must be limited to the owners and staff of the Bed and Breakfast Inn.
Appellant presented undisputed evidence before the Commission that it holds fee title to the
property.8 Thus, the Commission lacked any evidence that Appellant’s operation of a Bed and
Breakfast Inn does not qualify as an “owner occupied residence.” The Commission’s decision must
therefore be reversed.
The Commission appears to assert in the Commission’s Response that any leasehold
arrangement at the property is impermissible. At no time has Appellant made the allegation that it
need only have a leasehold interest in the property. Nevertheless, the Commission claims without
merit that Appellant’s execution of a lease with a live-in caretaker is contrary to the Silver Moose
Ranch precedent and renders Appellant’s application deficient on the element of “owner occupied
residence.”9 Here, the Commission misunderstands the County Council’s conclusions in that
decision. In Silver Moose Ranch, the County Council held that the Moorings (the live-in
caretakers) could not be eligible for the CUP because they held a leasehold interest in the property
only, which the County Council concluded did not meet the definition of owner. Likewise, SMR
could not be eligible for the CUP because it only had a license (in the form of the Management
Agreement) to operate the business.10 In order to make SMR eligible for the CUP, the County
Council required Mr. Kelley to deed the property to SMR. In Appellant’s case, Appellant already
holds fee title to the property. Contrary to the Commission’s claim, there is no suggestion in Silver
6

In the Matter of Silver Moose Ranch Conditional Use Permit Appeal, Findings of Fact and Conclusions of Law,
page 11 ¶7 (April 17, 2013).
7
Id. pg. 15.
8
The Commission does not dispute this on appeal. See Commission Response at 8.
9
Commission Response at 5-6.
10
In the Matter of Silver Moose Ranch Conditional Use Permit Appeal, Findings of Fact and Conclusions of Law,
page 11 ¶7 (April 17, 2013).
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Moose Ranch that the Mooring’s lease rendered the building not their residence or would stand as
an impediment to satisfying the “owner occupied residence” element of a Bed & Breakfast Inn.
Rather, the County Council expressly envisioned that staff of SMR would reside at the property.
Therefore, any lease arrangement between Appellant and its live-in caretaker does not conflict
with the County Council’s prior decision in Silver Moose Ranch and is entirely consistent with the
language of the County Code.
3.
The County Code must be liberally construed in favor of approving Appellant’s
proposed use.
While Appellant meets the “owner occupied residence” element of Bed & Breakfast Inn
according to Silver Moose Ranch, even if no such precedent existed the County Code must be
liberally construed in favor of approving Appellant’s proposed use.11 Thus, in the absence of
language in the County Code prohibiting an LLC from being an “owner” or specifying that “owner
occupied” must be a natural person who holds fee title to the property, the County Code should be
interpreted to encompass Appellant’s form of ownership and type of occupancy.
The Commission denied Appellant’s application because Appellant could not show “how
a staff member residing in the building satisfies the ‘owner occupied’ requirement where [the] staff
member does not own title to the property or title to the company that owns the property.”12 Again,
this reasoning is error as it disregards the Silver Moose Ranch precedent and impermissibly applies
a narrow interpretation of the element of “owner occupied residence.” As discussed above, the
County Council in Silver Moose Ranch expressly allowed live-in staff of SMR to meet the
“residence” element.13 The Commission’s interpretation would seem to prohibit anyone from
asserting that a building was their “residence” unless they had an irrevocable fee interest in the
real property. This is an absurd result and unsupported by the County Code or any generally
accepted definition of residence. Residence at the property by staff of the fee owner occupant is
all that the County Council reasonably required in Silver Moose Ranch and all the County Code
can reasonably be interpreted to require in accordance with Utah law.
4.
Interpreting “owner occupied residence” to prohibit ownership of the property by
a business entity is contrary to the norms of operating a business.
The Commission claims that Appellant was required to show “how an LLC, as an entity,
will occupy the building as a residence.”14 Appellant maintains, consistent with the County
Council’s decision in Silver Moose Ranch, that an LLC occupies the building by being the fee title
owner of the property and the legal operator of the subject business conducted at the property. In
the physical sense, the Commission requiring an LLC – a noncorporeal entity – to show how it
will occupy anything amounts to a prohibition on a business owning a Bed & Breakfast Inn. After
all, such a showing would be impossible. Thus, requiring such a showing is not a genuine

11

R:459-463.
Commission Response at 7.
13
In the Matter of Silver Moose Ranch Conditional Use Permit Appeal, Findings of Fact and Conclusions of Law,
page 15 (April 17, 2013).
14
R:329; Amended Motion for Denial No. 3.
12
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requirement, but an arbitrary prohibition that would give the Commission license to ignore the
County Code’s definitions of “person” and “owner.”
The Commission further strays from the County Council’s precedent by claiming that
Appellant’s proposed use and “the occupation of a single-family home would convert that use to
a commercial rather than residential use.”15 The County Council has already identified that line of
inquiry as irrelevant to whether an applicant has satisfied the requirements to receive a CUP to
operate a Bed and Breakfast Inn. In its Silver Moose Ranch decision, the County Council stated:
“While there was substantial evidence presented during the March 27, 2013 hearing about whether
or not a “Bed & Breakfast Inn” is a commercial use and thus incompatible with the neighborhood,
we find that such labeling is not helpful to this inquiry. A “Bed & Breakfast Inn” by definition is
placed within residential neighborhoods.” (emphasis added).16 The County has already concluded
that this type of business is allowed within the rural residential zone, along with other business
operations for agricultural, multi-family, and resort purposes. Almost any modern lodging
establishment (bed and breakfast, Airbnb, hotel, yurt rental) is going to take advantage of the tax
and liability benefits of operating through a legally recognized business entity. To require
Appellant’s principal, or any other natural person, to own and operate a Bed & Breakfast Inn and
the associated real estate without such benefits ignores modern business practices.
5.
The Commission mischaracterizes the legal concepts of “elements” and “standard
of proof” in a manner that misconstrues the concepts of notice and due process.
Appellant does not dispute, and has never disputed, that it has the burden to show that it
meets every element of the definition of Bed and Breakfast Inn. However, Appellant strenuously
objects that it must also meet some unspecified legal standard of “owner” or “occupation” or
“residence” that appears nowhere in the County Code. Throughout the proceedings the
Commission failed to appreciate the distinction between the “elements” of the definition of Bed &
Breakfast Inn and the “burden of proof.” The proceedings before the Commission could be
summarized briefly as follows:
Appellant:

Appellant meets the element of “owner occupied residence” because it owns
the property in fee simple and will operate the business in compliance with
the size and live-in caretaker requirements.

Commission: Appellant does not meet the definition of “owner occupied residence.”
Appellant:

What are the County’s requirements to meet this legal standard? Must the
caretaker own an undivided fee interest in the real estate? Must the caretaker
own an interest in Appellant?

Commission: We do not know. It is not our job to tell you that.17

15

Commission Response at 8.
In the Matter of Silver Moose Ranch Conditional Use Permit Appeal, Findings of Fact and Conclusions of Law,
page 8 ¶24 (April 17, 2013).
17
See also Commission Response at 7.
16
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“’[A] standardless ordinance is subject to facial attack under the due process clause through
the vagueness doctrine’ if the ordinance ‘does not give a person of ordinary intelligence a
reasonable opportunity to comply with the law,’ meaning that ‘there is no notice of what the law
requires,’ or that the ordinance ‘lacks explicit standards for its application . . . .’”18 Even though
the Appellant indicated that, if required, it would grant its full-time caretaker an undivided interest
in the property or a membership interest in the Appellant, the Commission held that Appellant’s
fee ownership of the property “is not sufficient to meet the criteria of an owner-occupied
resident”19. Even now, Appellant is at a loss concerning what that “criteria” is. The additional
“criteria” is the new, undefined, “threshold” that the Commission has imposed in a manner that is
contrary to law. Imposing this unwritten “criteria” deprived the Appellant of a reasonable
opportunity to present evidence that it met that criteria and thus satisfied the element of “owner
occupied residence.” Thus, the decision of the Commission must be reversed.
6.
The Commission’s argument relies on definitions that the Commission did not
apply in its Amended Motion for Denial.
The Commission claims that “[u]nder commonly accepted norms of statutory
interpretation, courts attempt to give effect to the legislative intent of statutes as evidenced by the
statute’s plain language.”20 But the Utah Supreme Court has made clear that an inquiry into the
purported “plain language” begins only after determining that the word or phrase in question is not
defined in the relevant text.21 By contrast, “words and phrases used in a statute, if also defined by
statute, must be construed according to that definition.”22
The Commission similarly insists that Utah courts “interpret statutes to give meaning to all
parts, and avoid rendering portions of the statue superfluous.”23 If that is the case, then the
interpretation of any defined term surely must look first to the definition of the words in question
when those same words are defined in the statute. The Commission also correctly observes that
the provisions of a statutory regime must be read together and harmonized as a whole.24 If that is
the case, then we would expect that definitions of words and phrases found in the General
Definitions of the County Code would have direct bearing on the interpretation of the phrase
“owner occupied residence.” The terms “owner” and “occupancy” are defined in the General
Definitions and, therefore, leave no room for speculation about their ordinary meaning or the intent
of the County Code’s drafters.

18

State v. Robinson, 254 P.3d 183, FN 52 (Utah 2011).
R:329; Amended Motion for Denial No. 4.
20
Commission Response at 2 (citing Marion Energy, Inc. v. KFJ Ranch Partnership, 2011, UT 50, ¶ 14, 267 P.3d
863).
21
See State v. Winward, 907 P.2d 1188, 1191 (Utah Ct. App. 1995) (stating that only if a statutory term is not
defined by statute do “we look to its commonly understood meaning”).
22
Utah State Bar v. Summerhayes & Hayden, 905 P.2d 867, 871 (Utah 1995); see also Utah Code Ann. § 68-3-11
(“Words and phrases . . . defined by statute, are to be construed according to such peculiar and appropriate meaning
or definition.”).
23
Commission Response at 2-3 (quoting State v. Watkins, 2013 UT 28, ¶ 23, 309 P.3d 209).
24
Id. (citing State v. Barrett, 2005 UT 88, pp. 29, 127 P.3d 682 (Utah 2005)).
19
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The Commission insists that the General Definition’s definition of “owner” is not relevant
because it does not appear in the Snyderville Basin Development Code.25 This proposition is
entirely meritless. The Snyderville Basin Development Code is part of the County Code and the
defined terms found in the latter are necessarily applicable to the former. Indeed, the express
purpose of the General Definitions section of the County Code is to define for the entire code the
meaning of certain terms and to foreclose the necessity of re-defining each term every time it is
separately used in a different section of the County Code. The General Definitions section makes
this purpose emphatically clear: “Whenever the following words or terms are used in this code,
they shall have such meanings herein ascribed to them . . . .”26 Reference to “this code” includes
the Snyderville Basin Development Code, which is Title 10 of the County Code. Thus, there is no
serious dispute that for the purposes of the Development Code, the General Definition’s definition
of “owner” applies.
In the absence of a definition for the phrase “owner occupied residence” Appellant used
the individual terms that are defined in the County Code (“owner,” “person,” “occupant,” etc.) to
show that its proposed use qualifies as a Bed & Breakfast Inn. The Commission, without support,
claims that in absence of a definition for the phrase “owner occupied residence” the Commission
had license to take any definition it chose from any source27 or create its own ad hoc definition28.
In its Response the Commission appears to assert that the Commission could have applied the
definition of “Owner-Occupant”29 from a website called Investopedia, or the definition of
“Primary Residence” from the portion of the County Code dealing with residential property tax
exemptions.30 This approach is not a reasoned attempt to discover the plain meaning or commonly
accepted definition for this phrase. Rather, it is an attempt by the Commission to ignore the County
Code’s definitions of “person” and “owner,” which clearly permit Appellant to operate a Bed &
Breakfast Inn on property it owns, particularly where, as is the case herein, the Bed & Breakfast
Inn will be occupied by a full-time employee that will occupy the Bed & Breakfast Inn as their
primary residence
The Commission claims that the meaning of “owner occupant” is “well known to mean ‘a
resident of a property who holds the title to that property.’”31 It is hard to see how this definition
is helpful to the Commission’s argument. To begin with, as noted above, if the County Council
departs from its findings in Silver Moose Ranch and requires Appellant to have an employee with
an ownership interest living on the property at all times such a person would be an “owner” under
the Code’s definition, and would meet the Commission’s proffered definition in every particular.
It is also telling that the Commission cites Investopedia and only Investopedia to support its
argument that the “plain meaning” of the defined terms of this section are well known and require
“fee title,” when neither the defined terms nor the definition cited by the Commission imposes any
25

Commission Response at 9. (emphasis added).
County Code § 1-3-2.
27
Commission Response at 5.
28
R: 140.
29
We note that as a factual matter, the County Code’s definition of Bed & Breakfast Inn does not use the compound
word “owner-occupied.” The Commission’s attempts to do so now misstates the plain language of the County Code.
Moreover, even if “owner occupied” is a compound word, it is a compound of two words with respect to which
definitions can be found in the County Code making the Commission’s resort to outside sources unwarranted.
30
Commission Response at 5.
31
Id. (quoting a definition of “Owner-Occupant” found at the website Investopedia.com).
26
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such requirement. The Commission has cited no evidence for the proposition that fee title or onehundred percent ownership interest is a necessary implication of the phrase “owner occupant.”
What if the “owner occupant” were a couple who subsequently divorced, who split the ownership
of the bed and breakfast, though only one member of the former couple remained living on the
property and operating the business? Certainly, that partial owner would qualify as an owner under
the County Code’s definition, and his or her use of the property could not be terminated merely
because he or she was a partial owner. What if the owner occupant were to die leaving a divided
interest in the property? If one child were to stay on to reside in and manage the property, while
other children retain a divided interest, the resident child would certainly qualify as an owner
occupant, even with a divided interest.
The Commission’s reliance on the Silver Moose Ranch matter is entirely inapposite.32 In
Silver Moose Ranch, the County Code provision addressed required that an owner hold “legal or
equitable” title of the subject property.33 But the Management Agreement at issue in that case made
clear that the non-operating owner “maintain[ed] one hundred percent ownership of [the
Property].”34 Silver Moose Ranch does not address, and does not purport to address, the
Appellant’s proposal where a resident will hold part ownership interest in the property, and, as
such, meets the statutory definition of “owner.” Nor does the County Code’s definition of “owner”
impose a requirement of fee title. All that is required is “any part owner, joint owner, tenant in
common, joint tenant or lessee of the whole or of a part of such building or land.” (emphasis
added).35 Appellant’s CUP application and representations before the Commission contemplated
such an interest, and the denial of the CUP should be reversed.
IV.

Conclusion.

Like SMR, Appellant is entitled to a CUP to operate a Bed & Breakfast Inn because it owns
the real property on which the Bed & Breakfast Inn will operate and will employ a live-in caretaker.
As a matter of uniform application of the County’s laws, the County Council’s prior interpretation
of “owner occupied residence” set forth in Silver Moose Ranch should have guided the
Commission in considering Appellant’s application, and its failure to do so constitutes reversible
error. Even if the Commission was ignorant of the County Council’s ultimate conclusion in Silver
Moose Ranch, the Commission’s Amended Motion for Denial was arbitrary and capricious
because it reflects the Commission’s disregard for definitions of various terms in the County Code,
and such disregard is manifest error. The County Council should reverse the decision of the
Commission and conclude that Appellant’s proposed use of its property meets the plain language
definition of Bed and Breakfast Inn according to the County Code. In connection with such
reversal, Appellant respectfully requests that the County Council approve the CUP application
subject to the conditions of approval 2-5 set forth in the Staff Report prepared for the
Commission’s June 23, 2020 meeting.

32

Commission Response at 4 (citing In the Matter of Silver Moose Ranch Conditional Use Permit Appeal, Findings
of Fact and Conclusions of Law, page 9 ¶5 (April 17, 2013)).
33
Id. (citing Silver Moose Ranch at 10).
34
Id.
35
R:363.
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